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Morning Session 
April 14, 1978 9:30 A.M. 
THE BAILIFF: All rise. Court is reconvened 
following recess. Please be seated. 
THE COURT: You may proceed, Mr. Price. 
MR. PRICE: Thank you, Your Honor. 
DIRECT EXAMINATION CONTINUED 
BY MR. PRICE: 
Q Mr. Walton, I believe when we left off yesterday 
I was going to ask you to identify an exhibit. 
Showing you what is marked Defendant's Exhibit R-W, 
would you identify that for me, please. 
A This is a water right certificate that was issued 
to me by the State. 
MR. PRICE: I would offer that exhibit, 
Your Honor. 
just a 
isn't 
WAYNE C. LENHART 
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moment? 
THE 
MR. 
MR. 
it? 
MR. 
THE 
VEEDER: May I just look at that for 
COURT: Which number is that, Counsel? 
PRICE: R-W. 
VEEDER: This is the final certificate, 
PRICE: (Nodding yes. ) 
COURT: Any objection? 
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MR. BURCHETTE: No, Your Honor. 
THE COURT: R-W is admitted. 
(Defendant, Walton's, Exhibit 
R-W is admitted.) 
Q (By Mr. Price) Mr. Walton, when you moved onto the 
property were you aware whether or not there were 
fish in the No Name Creek itself above the granite 
lip? 
A Definitely there was. 
Q And do you know how those fish got there? 
A Yes, I do. 
Q How did they get there? 
A Mrs. Wham planted them. 
Q What kind of fish were they? 
A Rainbow trout. 
MR. SWEENEY: Excuse me. I didn't catch 
that one answer about who planted them. 
THE WITNESS: Mrs. Wham. 
Q (By Mr. Price) Did you have any particular 
experience with the fish in that creek in terms 
of people actively fishing for them? 
A I did. 
Q And will you explain to the Court how that came 
about? 
A Some of the boys at the Mission, St. Mary's Mission, 
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found it was excellent fishing in the creek. 
Almost every Sunday they would come down, fish. 
Q Th.is would be on the banks on your property; is 
that correct? 
A Yes. 
Q What year, approximately, or how long after you 
moved onto the property was this occurring? 
A They continued fishing there three to four years. 
Q When did that start is my question. When did 
they start coming down? 
A The year? 
Q Yes. 
A Started about 1950. 
Q And what happened? 
A Father Corkery [phonetic] the father at the Mission, 
said that they would catch enough fish on Sunday 
to last them for two dinners. The Tribal Council 
someway found out that they were fishing there 
and asked me if they could plant fish in that creek. 
Q This is the Confederated Colville Tribal Council? 
A That's right. 
Q And did you grant permission for them to plant fish 
there in your creek? 
A Yes, I did. 
Q Did the fishing by the children from the Mission 
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continue after that for any period of time? 
A What? 
Q Did the fishing by the people from the Mission 
continue after that? 
A Until about 1954, '55, and then they just seemed 
to gradually die out. They lost interest. 
Q Did the Tribe continue to stock the stream on your 
property? Did the Tribe continue to stock the creek 
with fish on your property after that time? 
A No, not after that time. 
Q Do you know whether or not the fish in the No Name 
Creek channel could go over the granite lip at the 
southern portion of your property? 
A Yes, they did go over but they could not come back 
up. 
Q The granite lip is steep enough and high enough 
that it's impossible for them to come up; is that 
correct? 
A Yes. 
Q Do you recall whether there was fishing available 
down below the granite lip after you came on, moved 
onto the property? 
A Yes, there was. 
Q And was that in lakes and ponds down at the head 
of the lake? 
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A Yes. 
Q What created those ponds at the head of the lake? 
A Possibly several things. One was natural flooding 
and another is that the beavers moved in from our 
place, down there and built a number of beaver dams. 
Q Were those beaver dams ever disposed of in any 
manner? 
A Did they? 
Q Were the beaver dams ever taken out in any manner? 
A I didn't get it. 
Q Did anybody ever make an attempt to remove the 
beaver dams down at the head of the lake? 
A I don't know. 
Q You mentioned beaver dams moved down from your 
property, or beavers. Were there beavers and 
other beaver dams on your property when you moved 
onto it when you purchased it? 
A Yes. 
Q And where would that be located? 
A They kept locating. At first one portion of the 
creek and two to three years there must have been 
as high as 15 dams. 
Q Did this affect the amount of water that was 
diverted onto your lands? 
A It increased the sub-irrigation a great deal. 
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MR. VEEDER: I didn't hear what he said. 
MR. PRICE: Increased the sub-irrigation 
a great deal. 
MR. VEEDER: Oh, sub-irrigation. Thank 
you. 
Q (By Mr. Price) What did you do to change that 
situation, if anything? 
A It actually increased until it was flooding too 
much land and I made contact with the State. They 
came in and live-trapped and death-trapped some of 
those beavers. 
Q Were you making use of this sub-irrigation in any 
manner on the fields that you were cultivating? 
A That was caused by the beavers? 
Q Correct. 
A Not particularly, no. 
Q From the time you moved onto the property and 
started repairing the irrigation ditches that you 
found there and putting other lands to irrigation, 
moving beavers out, clearing beaver dams out, did 
anybody from the federal government, the Colville 
Confederated Tribe, state government, attempt to 
interfere with you or indicate to you that you 
could not use the land in the manner you were so 
using it? 
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A No, none. 
Q Was the Colville Confederated Tribe aware of your 
irrigation activities and dairy practices after you 
moved on the property? 
MR. VEEDER: I object to the question, Your 
Honor. I think this goes to the issue of laches, 
estoppel, adverse possession. We have had a ruling 
already by the Court that those principles are not 
applicable here and I think this is just a continua-
tion. We agreed that Mr. Walton went on there in 
1948. We agreed that he farmed. We acknowledge 
this whole thing. 
MR. PRICE: Your Honor. 
THE COURT: Mr. Price. 
MR. PRICE: I'm attempting to make my 
record in connection with the dictates of the 
Kootenai case in which the Court found it appropriate 
to look at the factual pattern as to how the land 
was used after it carne out of allotment status, as 
attempting to help the Court determine what 
congressional intent was of the federal government 
and did they attempt to interfere with the development 
of wharves [phonetic] out in the lake that the 
Tribe claimed and that sort of thing. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
THE COURT: I'm going to let it in for that 
PAGE 2149 Walton - Direct 
~ 
1 
2 
J 
4 
5 
' 
7 
8 
' 
10 
11 
12 
~ 11 
14 
15 
1' 
17 
11 
19 
20 
21 
22 
21 
24 
25 
~ 
limited purpose, but not for the purpose of estab-
lishing estoppel or laches. 
MR. PRICE: Thank you, Your Honor. 
Q Mr. Walton, after you moved onto the property, I 
asked you yesterday whether there was any irrigation 
being conducted below your property in Allotments 
901 and 903 and you answered in the negative; is 
that correct? 
A Yes. 
Q Did people live on the property below your property, 
however, to the south of your property? 
A There was. 
Q And who would that have been? 
A Mr. and Mrs. Marchand. 
Q And how long did they live there; do you recall 
that? 
A How long did they live there? 
Q Yes. 
A I believe they had a five year lease. 
Q Were you involved in assisting them with development 
of any wells or anything. 
~·Jere you ever involved in assisting the 
Marchands with the development of a well, domestic 
well? 
A Yes, I was. 
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Q How did that come about? 
A Mr. Marchand had some cattle up on what we call 
the heights or up above the valley. He went up 
one winter with a car and it was so cold he built 
a fire under the car to warm it up to come home. 
The car caught on fire and he picked up snow and 
threw it on the fire to put it out. Someway he 
got a big breath of hot air and it killed him 
just like that, and Mrs. Marchand was, well, left 
in quite hard circumstances because of that and 
she was packing water from the creek to the 
house which is now burned down, and we just got 
to talking one day and I had an extra half horsepower 
pump and one Sunday I went down, drove down what 
.we call a sandpoint, just jabbed it down in, oh, 
20 feet from the creek, hooked the pump up and 
some plastic pipe, took it into her house so that 
she had running water right in the house. 
Q Was that the first running water they had, then, in 
the house? 
A First running water they had. 
Q That was a domestic well; was it used for domestic 
service or was it used for irrigation? 
A Yes. 
Q Was it used for irrigation? 
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A 
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Q 
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Q 
No. 
Mr. Walton, I asked you yesterday how many acres, 
before your son, Boyd, took over, that you had under 
irrigation and would you tell me again how many 
acres you believed you had under irrigation before 
your son took over. 
Approximately 30 acres. 
Okay. I believe yesterday -- I thought you said 50 
acres. 
50? 
Yes. 
Yes, it could have been. I said approximately. I 
just took visual mental vision of that map. 
All right, could it have been as high as 75? 
MR. VEEDER: I object to this, Your Honor. 
This is strictly a leading question. 
THE COURT: Sustained. 
MR. PRICE: Your Honor, I think I'm having 
some difficulty making myself clear. 
THE COURT: Take it through again. 
(By Mr. Price) In developing your irrigated acreages, 
adding up all of the fields that you irrigated, 
plus the ones that were flood irrigated, plus the 
ones that were sprinkled by pumps or however, how 
many acres do you believe you had under irrigation 
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. 
at the time your son, Boyd, came back onto the farm? 
MR. VEEDER: Your Honor, I'm going to 
object again. This man, Mr. Walton, who is obviously 
a very honest gentleman said that he had 30 acres. 
Mr. Price has tried to put it to 50, and now he's 
trying to get it to 75, and I think the record 
should stand the way Mr. Walton testified under oath 
the first time. 
I think that it is true that they probably moved 
their fields around, moved their water around, but 
they were not ever actually irrigating 75 acres of 
land. I think the records show that. 
THE COURT: Well, Counsel, ·there has been 
no testimony to establish any 75. What Counsel is 
trying to do now, as I understand it, is to 
establish really what the testimony yesterday was, 
and my notes do show a discrepancy between one time 
at 30 acres and one time I have a note indicating 
the testimony up to 55 acres. 
MR. VEEDER: That's what mine show. 
THE COURT: Well, all right. That's 
what he's trying to establish, so let's let him 
at it. 
Q (By Mr. Price) Do you recall the question? 
A Yes. 
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Q And could you give me your figure of the acreages 
that was under irrigation, flood, sprinkled, and 
whatever. 
Mr. Walton, would you like me to refer back 
to the other exhibit that we were working with 
yesterday? 
A I add up there 66 acres. 
Q 66 acres? 
A Yes. 
Q What size dairy herd did you have, did you develop 
on the property, yourself? 
A What? 
Q What size dairy herd did you develop on the property 
after you purchased it? 
A I was milking about 50 cows, running 25 to 30 young 
heifers and about 15 steers. 
THE COURT: Mr. Price, your inquiry 
related to a time when the son came on the ranch, 
but I don't recall we have ever established when 
that was. 
Q (By Mr. Price) When did your son return to the ranch, 
Mr. Walton, in what year? 
A I moved on July the 1st, 1948. I started furnishing 
milk to the Metamore Dairy the 1st of November, 
1948, milking 22 cows. 
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Q 
A 
Q 
A 
Q 
Q 
What year did Boyd return to the property; do you 
recall that? When you had your eye operation, does 
that help? 
I would like to know what year Boyd carne back 
and took over the operation. 
I don't remember exactly, about 1960, '63. 
Mr. Walton, when you came on the property your 
observation of the flow of No Name Creek, can you 
describe for the Court whether that flow remained 
constant or fluctuated or what did it do over the 
years? 
It remained constant the year around. 
Even though the origin point seemed to move south-
ward from time to time, the flow actually remained 
constant? 
MR. VEEDER: Once again, this is a leading 
question, Your Honor. 
THE COURT: Objection sustained. 
(By Mr. Price) Mr. Walton, there has been some 
reference in this proceeding to the fact of some 
fields appearing to be irrigated that were already 
wet. Can you tell me about the soils on your 
property and how you had to deal with them and in 
doing that, would it be useful if you had a paper 
to mark on? 
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Yes. 
All right. 
MR. PRICE: If I may approach the witness. 
When you came on the property and as you developed 
the acreage, was it all suitable for growing of 
alfalfa? 
Originally, no. There was some places that was 
too high in alkali to raise any crops. 
All right, and what Ls alkali? Does that make 
the soil salty or what? 
Alkali consists of sodium calcium carbonate and 
sodium calcium sulfate. These in turn can break 
down to form sodium hydroxide which is ordinary 
lye. Calcium will do the same thing and you have 
a burning sensation in the plant which kills them. 
All right, and what did you do to overcome this 
situation on those fields where this situation 
occurred? 
Maybe I should start out first with, is there 
some relationship between operating a dairy herd 
and the amount of calcium that you wish to achieve 
in the growth of your plants? 
Yes, very much so. · 
Would you go to the easel and depict this for us, 
visually, if you would, please. 
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A I'm going to use a round number of 100 because these 
percentages in milking are given as percentages. 
If I say three and a half percent, it's convertible 
easily into three and a half poundsr if I talk 
about 100 pounds of milk. 
Now, it's not uncommon to have a cow give a 
hundred pounds of milk. We have had them. The 
average cow gives 3.5 butterfat which means three 
and a half pounds of butterfat per hundred pounds. 
MR. VEEDER: I respectfully submit, Your 
Honor, that this is not relevant to any issue in 
this case. We will agree that alkali can be 
leeched out and may be a problem as to the right 
to use water for leeching but I do have difficulty 
in this phase of it and I think it is irrelevant, 
Your Honor, to any issue in this case. 
THE COURT: Mr. Price? 
MR. PRICE: Your Honor, I believe his 
calculations will work through and he will be able 
to depict how this is affected in the ground and 
why you apply excess water on the surface of the 
ground to work to the bottom of the ground, how 
the alfalfa roots work in this kind of situation 
and I don't believe it will take an excessive amount 
of time. 
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THE COURT: Well, proceed. 
We have solids, non-fat, eight percent. 
If you can just work right along as rapidly as 
you can, Mr. Walton. 
Yes. Of that we have six pounds left of mineral. 
Approximately four pounds of that is calcium, 
leaving two pounds for salt, trace minerals and 
other. 
Now, each cow, each day that is giving a 
hundred pounds must have four pounds of calcium. 
That calcium must be in the form of organic 
calcium. She cannot eat ordinary calcium carbonate 
and get any good out of it. So we come over here 
to alkali ground. I took soil samples of the 
ground, sent them to the Washington State University . 
They analyzed them, sent back the chemical analysis. 
I also took a sample of Omak Lake. 
Omak Lake water? 
Yes. The chemical analysis of the soil that I 
had and the chemical analysis of Omak Lake was 
exactly alike except a slight change in proportion. 
Now, those four chemicals consisted of the 
majority of these chemicals. When you have alkali, 
they occur in the first two feet of ground. If 
the pH is higher than 8.5, you have a burning of 
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the plant. You cannot get them to grow. To 
overcome that, you put on somewhere between three 
and four inches of water. When that happens, you 
do have puddles of water standing on your ground. 
That is an excess of water. 
Now, what happens, these salts start down like 
that. This ground becomes less alkali by putting 
on ammonium sulfate. The sulfate will neutralize 
any alaklis left. You have ammonia which furnishes 
nitrogen to help the plant start. Now, by planting 
your alfalfa here, they start sending down roots. 
Approximately at the end of three years those roots 
will be down 15 to 20 feet. When that occurs, you 
do not need any more excess water. This plant will 
grow on the same amount of water that it would 
any place else. 
Is that also providing the calcium the cow needs at 
that point? 
Now, you do have an excess of calcium. It's still 
there. The plant is able to take that up and put 
it into the leaves and the hay. At that point this 
particular hay is richer ·~n that calcium that you 
need for your cow than it would be than if it came 
off of just ordinary land with a pH of 7. 
Thank you. 
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When Boyd came back, your son, Boyd, came back, 
did he take over operation of the dairy? 
When your son, Boyd, returned to the farm, did 
he take over operation of the dairy at that time or 
did you continue to operate? 
A We had an agreement. He started to take over 
certain parts of the operation and I gradually 
turned over the entire management. 
Q Were you required to give up the work at the dairy? 
A Did what? 
Q Were you required to give up work at the dairy? 
A I didn't 
Q Were you required to give up your work on the farm? 
A Most of it. 
Q Why was that? 
A I had a very serious eye operation and Dr. Thorn 
at the Eye & Ear Hospital in Wenatchee told me 
that I would never be able to ride anything that 
vibrated without tearing the retina loose in that 
eye again. 
Q So, after that, then, Boyd eventually took over 
complete operation of it? 
A That is right, yes. 
Q Do you still reside on this area? 
A Yes. 
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On the property. 
I want to go back to the fish for just a minute. 
Today are there fish in the stream, in the No 
Name Creek stream? 
Did they what? 
As of today, are there fish, are there trout in the 
No Name Creek stream on your property? 
No. 
And why is that? 
They were there until the creek dried up last 
summer. 
At the end of the irrigation season last year, 
the springs, the flow, surface flow of No Name 
Creek completely stopped? 
Completely dried up. 
And it was at that time that the fishery died out? 
Yes. 
Mr. Walton, you are familiar with Omak Lake, I take 
it? 
Yes. 
And when you first came onto the property in 1948, 
was the level of the lake lower or higher than it 
is today? 
It was lower. 
Do you have any idea how many feet lower? 
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A I can give the number of feet from the shoreline 
as of now and then, slanting out. 
Q Just approximation. 
A Approximately, there would be ten, ten feet 
difference, more sand when I came, on the shoreline 
than there is now. 
Q You are measuring it on the shoreline? 
A Yes. 
Q I believe that is all the questions I have at this 
time, Mr. Walton, except one. 
I may have left a misimpression yesterday in 
my questioning. You said you were involved in an 
accident. Was that accident your fault? 
A That was an accident, just a human error. 
Q Was that your error? 
A No. 
Q Were you the one who stopped it, corrected the error? 
A Somebody simply opened the wrong valve and we had 
· the radioactive gas blowing out into the room. I 
happened to be standing right close to it. I 
reached up, pressed the button and turned on the 
blowers to clear the air out of that room. I 
reached up, held my nose so I couldn't breathe, 
stepped in, shut the valve off. 
Q Where was everybody else? 
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A They ran. 
MR. PRICE: That is all I have. 
Thank you, Mr. Walton. 
THE COURT: Mr. Mack, do you have cross-
examination? 
~ 
CROSS-EXAMINATION 
BY MR. MACK: 
Q Mr. Walton, when did the State trap the beavers. 
that you testified to? 
A I couldn't give you the exact year. Somewhere 
around 1952. 
Q And you testified about the family named Moomaw 
in this area. To your knowledge, were they Indian? 
A They were. 
Q In 1950 can you recall if there was any irrigation 
north of you in the valley or south of you in the 
valley? 
A There was none. 
MR. MACK: Thank you. Those are all the 
questions I have. 
THE COURT: Mr. Burchette or Mr. Sweeney? 
MR. BURCHETTE: Just a couple, Your 
Honor. 
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CROSS-EXAMINATION 
BY MR. BURCHETTE: 
Q Mr. Walton, if you can't hear me or don't understand 
my question, please feel free. 
A I will. 
Q Mr. Walton, what fields were being irr~gated in 
1948? You testified yesterday. What fields were 
being irrigated on your lands in 1948? 
A In the summer of 1948? 
Q Yes, that were being irrigated at that time? 
A That was the year that I bought the place. 
Q Exactly. 
A Now, --
MR. PRICE: Do you want this? 
MR. BURCHETTE: Perhaps, yes. 
Excuse me, Your Honor. 
Let the record reflect that we are referring 
to Defendant's Exhibit T-W. 
Q Go ahead, Mr. Walton. 
A If you recall, the year of 1948 we had the great --
the greatest runoff in this country that they have 
had for a hundred years. Ornak Creek come down througt 
here for ten days or more. It washed out the upper 
end of this ditch, carne down here, washed it 
completely out. Whatever pump or whatever was used 
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to irrigate this field was either moved or washed 
out. 
When you say this field, Mr. Walton, you are talking 
about the fields marked lOA. 
This field right here, and they had done nothi~g 
to repair that. These fields were planted in rye 
and probably one reason the place was put up for 
sale, because that did occur. 
In addition to that field right there, and we are 
talking about the summer of 1948. 
1948. 
Okay. This field was not irrigated; is that 
correct? 
That is correct. 
Because of the washout. 
(Nodding yes.) 
Were there any other lands that were being irrigated 
at that time? 
This land --
When you say this land, you would be referring to --
This green part here. 
Which is marked as lSA; is it not? 
Yes. 
Okay. 
It had been irrigated from this ditch and it had 
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been washed out and there was still remnants of 
a ditch here and remnants of a ditch here that 
had been used. 
Okay. Thank you. 
MR. PRICE: Your Honor, I don't believe 
the witness completed his answer in terms of the 
lower field that he indicated was bei~g irrigated 
from the spring when he came on the property. 
THE COURT: I don't think he was asked 
about that. 
MR. BURCHETTE: Well, Your Honor, I 
asked what fields were being irrigated and maybe 
I should clarify it and say, served with irrigation 
works in 1948. 
MR. PRICE: I just wondered if maybe he 
didn't --
THE COURT: Go ahead. 
MR. BURCHETTE: I think perhaps he has 
answered the question. 
A follow-up to that, Mr. Walton, would be, how many 
acres were bei~g irrigated on those two pieces of 
land that you just described to me, how many total 
acres did those lands comprise? 
That would be in the neighborhood of 20 acres. 
20 acres? 
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Yes. 
Thank you. 
Mr. Walton, do you have any personal knowledge 
about anyone having made any uses of water other 
than the Whams and the Moomaws? 
In what period of time? 
During -- when you bought the property. Do you 
have any personal knowledge that anyone other than 
those two families used water for irrigation on 
your property? 
MR. VEEDER: I object, Your Honor, because 
the response to this would have to be purely 
hearsay. 
THE COURT: He is asking if he had any 
personal knowledge. That is not hearsay. 
MR. VEEDER: He was not on the land until 
1948. 
THE COURT: He can answer. 
That's what youre asking about, is 1948? 
MR. BURCHETTE: (Nodding yes. ) 
Can you put that question into a definite time 
period? 
MR. BURCHETTE: Your Honor, I think for 
the sake of simplicity, I will strike the question 
and move on to something else, because I can see 
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what Mr. Veeder is talki~g about. Perhaps he is 
right that it would be something outside of Mr. 
Walton's knowle~ge if he only came to the property 
in 1948. 
Mr. Walton, when you purchased the property, did 
anyone tell you that you had a water right? 
No. 
Did the Colville Confederated Tribes or the federal 
government or anyone acting in any kind of official 
capacity for those two entities, did they tell you 
that you had a water right of any kind? 
None whatsoever. 
After you moved onto the property, Mr. Walton, did 
anyone ever complain to you in the lower allotments 
that they did not have enough water to satisfy 
their needs? 
Anyone personal? 
Yes, sir. 
Any personal farmer? 
Yes, sir. 
None. 
By the way, Mr. Walton, yesterday when you were 
testifying about your employment at Oak Ridge, you 
were employed by a private firm, were you not? 
That is rather hard to answer. I might have to 
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do a little explaining. 
Please go ahead. 
The United States Government was controlling the 
whole thing, security, police force. They were 
building Oak Ri~ge as a city, but they had 
subcontracted the management to Carbide and Carbon 
Chemical Corporation. Now, the federal government 
controlled. They had their own men. Colonel Tamrow 
[phonetic] was second in cha~ge, lived next door to me. 
But you were actually employed by a private firm 
under contract to the federal government; is that 
correct? 
Yes, my checks ·that I received for my work had the 
Carbide and Carbon Chemical Corporation. 
Okay. Thank you very much, Mr. Walton. 
MR. BURCHETTE: I have no further 
questions, Your Honor. 
THE COURT: Nr. Veeder on cross? 
MR. VEEDER: Yes, just a few, Your Honor. 
May I approach the witness, Your Honor. 
THE COURT: You may. 
CROSS-EXAMINATION 
BY MR. VEEDER: 
Q Mr. Walton, I hand to you --
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MR. VEEDER: I would like to have this 
marked as an exhibit, Colville Exhibit 38, please. 
r··hand to yo~ a ·copy of an application for a permit 
submitted to the State of Washington seeking to 
appropriate water from Omak Creek and it is presented 
by Mr. Wilson William Walton and William Boyd Walton. 
I ask you to look at that application and state into 
the record your knowle~ge, if anything, about that 
application. 
This application was made in 1969? 
By you? 
It says water from Omak Creek. 
Right. 
It also says it was rejected. 
THE COURT: Counsel, is that a groundwater 
application? 
MR. VEEDER: No, it is surface water, Your 
Honor. 
I don•t recall ever making an application. The only 
application I absolutely recall is an application I 
made to the State for a water right in 1950. 
Well 
MR. PRICE: I think, Counsel, if it is 
any assistance, Mr .. Bo.yd Walton can identify that 
document. 
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MR. VEEDER: Well, then I will hold 
further ques.tions for -- he is going to be called; 
is he not? 
MR. PRICE: Yes. 
MR. VEEDER: We will just withhold this 
then. 
That will be all, Your Honor. 
THE COURT: Any redirect, Mr. Price? 
MR. PRICE: Briefly, Your Honor. 
REDIRECT EXAMINATION 
BY MR. PRICE: 
Q Mr. Walton, 1~. Burchette asked you the number of 
acres being irrigated out of the diversion works 
on the northern part of your property when you 
came on the property and you responded some 20 
acres; is that correct? 
A That is correct. 
Q Was there property also being cultivated in the 
southern or the middle portion of your property 
when you purchased it? 
A There was. 
Q And would you step to the Exhibit T-W and indicate 
where that is, please. 
A That was this piece of ground right here enclosed 
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in the green. 
Q You are pointing to Defendant's Exhibit T-W and 
the area that is adjacent to a number, 25A? 
A That is right. 
Q And it is marked with a green dashed mark? 
A Yes. 
Q And the number of acres being cultivated there were 
how many? 
A At that time there was about 10 to 12 acres. 
MR. PRICE: That is all I have. 
THE COURT: Mr. Burchette. 
MR. BURCHETTE: Your Honor, if I might. 
RECROSS-EXAMINATION 
BY MR. BURCHETTE: 
Q That acreage tha.t you have just now referred to, 
Mr. Walton, was that the acreage that was sub-
irrigated at .the time you purchased the property? 
A No, that was flood irr~gated, not sub-irr~gated, 
but flood irrigated from a channel coming down 
from this spring. 
Q You testified to one of my earlier questions that 
in the upper areas there was approximately 20 
acres,· I believe you said, irrigated? 
A Yes. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2172 Walton - Redirect 
Walton - Recross 
~ 
1 
2 
I 
4 
5 
' 
7 
8 
9 
10 
II 
12 
~ II 
14 
15 
'' 
17 
II 
19 
20 
21 
22 
21 
24 
25 
r-' 
Q Is that correct. So in addition to the 20 acres, 
you are now saying that there is an additional 12 
acres 
A 10 to 12 acres, that is right. 
Q So, a total, an estimated total of 32 acres; is 
that correct? 
A Yes. 
Q Okay. 
MR. BURCHETTE: Thank you, Your Honor. 
THE COURT: You may step down, Mr. Walton. 
Thank you. 
Mr. Walton you're all through. 
(Witness is ex6used.) 
MR. PRICE: Thank you, Mr. Walton. 
Call Boyd Walton to the stand. 
WILLIAM BOYD WALTON, a party hereto, being first 
duly sworn on oath, testified 
as follows: 
THE CLERK OF THE COURT: Would you please 
state your full name to the Court. 
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DIRECT EXAMINATION 
BY MR. PRICE: 
Q Boyd, how old are you? 
A 35. 
Q And where were you born? 
A Fairbanks, Alaska. 
Q And in what year were you born? 
A '42. 
Q I take it you resided on the Walton property in No 
Name Creek Valley from the time that your father 
moved onto the property? 
A Since 1948, yes. 
Q Where did you go to school, secondary school? 
A I went to grade school at St. Mary's Mission. 
Q Through what grade? 
A 1 through 6. 
Q Did you complete high school? 
A I completed high school in Omak. 
Q Did you attend college? 
A I attended coll~ge and graduated from Washington 
State University in agriculture. 
Q In what year would that have been? 
A 1964. 
Q Did you serve in the Service at any time? 
A I served as an officer in the United States Army. 
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Q Where would that have been? 
In Oklahoma and Korea. 
Q When were you in Korea? 
A '65 and '66. 
Q What was your grade or position in the military? 
A Lieutenant. 
Q What kind of service were you connected with? 
A I was a nuclear employment officer. 
Q When did you return to the Walton property? 
A In the fall. I completed the service in 
September of '66 and then came back home. 
Q All right, and why did you return to the home 
property? 
A Because I always liked ~griculture and wanted to 
continue in it. 
Q Do you have a recollection in your yo~ger years 
of the farm property in terms of the No Name Creek 
setting? 
A Yes, I do. 
Q Did you ever fish in it, No Name Creek where it 
crosses your property? 
A Yes, I did. 
Q And were there fish in that creek up until this 
last year? 
A Yes, there have always been fish in the creek until 
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last fall. 
Q Are you married? 
A Yes, I am. 
Q And when were you married? 
A 1967. 
Q And your wife is Kenna Walton? 
A That is correct. 
Q And where did you meet her? 
A She was a teacher at the St. Mary's Mission. 
Q That is the St. Mary's Mission we referred to that 
is located in the No Name Creek Valley? 
A That is correct. 
Q Do you have children? 
A Yes,. I do. 
Q How many. 
A Four. 
Q Do they reside with you on the farm? 
A Yes, they do. 
Q When you returned to the property -- was it 1966 
or '67? 
A Fall of '66. 
Q Would you describe for the Court the extent of 
irrigation that was bei~g employed at that time? 
A At that .time my Dad was irrigating with three pumps 
out of the creek, two five's and a twenty. 
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All right. Would you .. go. to Defendant~ s E.xhibi.t T-W 
and locate those for us, please, by the X marks 
and the numbers that correspond to them. 
He was irr~gating with a five horsepower pump in 
Section 21, approximately 20, 22 acres. He was 
irr~gati~g with another five horsepower pump in the 
same section located right below the house, 
approximately 15 acres. He was irrigating 
approximately 30 acres from the creek adjacent to 
the pond. 
Were those pumps all drawing water from surface 
flow of the stream? 
They were. 
And how many acres were being irrigated, and I want 
you to include that which was being pumped, any 
flood irrigation, any spring flow irr~gation that 
was there when you returned to the property. 
I returned in the fall and it was after irrigation 
season was over with. 
All right. Would you describe it, then, as you 
remember it preceeding the fall. 
I remember picking up irrigation pipe out of the 
22 acres here, out of the 30 some acres here. 
Now, you are going to have to say where "here" is. 
Okay. Picking up irrigation pipe from the field. 
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Q That is marked as what on Exhibi.t T-W? 
A It is marked as ten acres and 12 acres. 
Q All right. 
A And also pipe out of the fields marked as 15 acres 
and 7 acres and pipe out of the fields marked as 
25 acres. 
Q Was there any irrigation, any flood irrigation 
being employed at that time? 
A I'm not completely positive. There was a ditch to 
the upper end of this field here marked one acre. 
Q Okay. What did you do when you came back to the 
farm? Did you take over the operation? Did you 
operate jointly with your father? Hbw did that 
work? 
A I did all of the hard work and he did all of the 
supervision. 
Q Did you undertake more of this supervision along 
with the physical labor as time went on? 
A Yes, I did. 
Q And did you make any changes in the dairy operation 
after you came back to the property? 
A Yes, I did. 
Q And at the time you came back to the property what 
was the size of the dairy herd, as you recall? 
A Within a month of when I arrived, it was down to 
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around 20 cows. 
Q Do you have an opinion whether your father was ailing 
at that time? 
A He was not doi~g any work at that time. 
Q Do you know whether or not he was looking to you 
to take over the operation? 
A He was. 
Q Did you attempt to replenish that herd? 
A Yes, I did. We had a nitrate poisoning problem in 
the herd at that time and was never able to locate 
what caused it and I replaced probably most of the 
cows within the next year. 
Q How did you do that? Where did you get the money, 
where did you get the cows? 
A Obtained a loan from the bank. 
Q How much? 
MR. SWEENEY: I don't think this is 
relevant. 
THE COURT: Sustained. 
Q (By Mr. Price) Where did you obtain the cattle? 
A From the coast. 
Q What kind of cows were they? 
A Holsteins. 
Q And what size of herd did you replace -- what was 
the· size of the replacement herd? 
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We quickly got up to around 50 or 60 milking cows. 
And what is the size of the that would have been 
in '68? 
·' 6 7. 
'67? And what were you doing with the milk, to whom 
were you selling it? 
We were selli~g it to Metamere Dairy in Omak. 
How much of the milk supply were you supplying for 
the dairy? 
Approximately a third. 
What is the present size of the dairy herd as of 
today? 
Presently I'm milking 42 cows. 
And are you still associated with the Metamere Dairy? 
No, I'm not. 
What do you do with your milk? 
I bottle it myself and retail it myself in Omak. 
I asked you what acres were bei~g irrigated when 
you came back to the property. Can you tell me 
approximately how many acres that was that was 
bei~g irrigated by your father, to your knowledge, 
at that time? 
Around 65. 
Okay. Did you make any changes in the irrigation 
practices from the time you came back to the property: 
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Yes, I did. 
And what were they? 
Let's talk about a period of years. 
Okay. When did you first undertake any changes in 
the irrigation? 
In 1968. 
What did you do in 1968? 
I quit using the two five horsepower pumps that 
were pumpi~g from the creek and put in --
Hold it. You•re talking about Defendant's T-W? 
Yes, I am. 
You discontinued usi~g which pumps? ~vould you refer 
to some numbers that adjoin those pumps. 
Five horsepower pump that was used from 1950 through 
1968. 
Okay. 
And the five horsepower pump in the location where 
it was used from 1963 through '68. 
All right. 
I discontinued usi~g those pumps and put in an 
irrigation well located at my northern boundary. 
All right. Is there any designation on that exhibit 
that locates that irrigation well? 
Yes, it says five horsepower pump, 1950 to 1952 
and the irrigation well was located within ten feet 
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of that location. 
All right~ That was in 1968? 
Correct. 
And what fields did that well service, then? 
I also put in 5200 feet of mainline, buried mainline, 
and the service field's marked 10 acres, 12 acres, 
1 acre, 7 acres, and 15 acres. 
Okay. Now, that was in '68? 
That's correct. 
All right. Following '68, did you make any other 
changes in the irrigation practices? 
Yes, I did. 
And what would those have been? 
In 1967 I developed a method of flooding six acres 
in the lowest fields located on my property. 
·That is on Exhibit T-W and it is designated by a 
field which has what? 
Six acres on it. 
And how would you flood irrigate that? 
I placed a culvert in the creek and I was able to 
put a board in front of the culvert with holes 1n 
it to part the flow of the creek at that position. 
All right. What other cha~ges, if any, did you 
make in the irrigation system? 
I put in a culvert out of the creek and surface 
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flowed part of the. creek thro~gh an open ditch to 
the northern ·end of my sump pond. 
All r~ght. Would you take a pen and on Exhibit T-W 
mark a "C" at the point where the culvert commences 
and an "S" where the sump is located. 
On Exhibit T-W, the culvert is at a point where 
it shows the creek branchi~g in, so to speak, on 
Exhibit T-W; is that correct? 
That is correct. 
Was the sump already in? Had your father dug out 
the springs? 
Yes, it was already in. 
And so you could divert water from the surface flow 
into the sump area? 
That is correct. 
Was there a return flow from the sump area back to 
No Name Creek? 
Yes, there is. That is the purpose I put the ditch 
in because with my father~s system, there was nothing 
to do with -- if you put in excess water into the 
sump, there was no place for it to go but flood out 
in the field. By usi~g the ditch as a return flow, 
there was no wastage of water with this method. 
Okay. Is it a correct .statement that water that 
you do not use, it doe~ return to the No Name Creek? 
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A That is correct. 
Q What fields were serviced from the sump area? 
A Are or were? 
Q Are. 
A At the present, I'm irrigating field marked 25 
acres, 3 acres, and 20 acres. 
Q Are you presently irrigating the areas denominated 
as lA on T-W? 
A Yes, I'm irrigating that. 
Q How do you irrigate that? 
A By flood irrigation. 
Q There is a field marked 20A on Exhibit T-W. Have 
you described how that field is being irrigated? 
A No, I have not. 
Q Would you tell the Court how that field is being 
irrigated. 
A Located on the main line, right next to the 20 
horsepower irrigation pump at the southern end of 
the sump there is a branch and a three-inch buried 
plastic line that runs along the road the full 
length of that field, northerly. 
Q Northerly. All right. And how does the water get 
-- is it pumped through this pipe? 
A Pumped through the pipe, by the one pump located 
here. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2184 Walton, B. - Direct 
1 
2 
a 
4 
5 
' 
7 
8 
' 
10 
11 
12 
11 
14 
15 
1' 
17 
11 
19 
20 
21 
22 
21 
24 
25 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
All right. Does that bring us up to date as to the 
fields that are being irrigated at the present time? 
That brings us up to date on the fields that are 
being irrigated. 
And when were all of those fields put under irriga-
tion? When did you complete putting all of those 
fields under irrigation. 
I believe in 1974. 
MR. PRICE: If I may approach the witness, 
Your Honor. 
THE COURT: You may. 
(By Mr. Price) Showing you what is marked Defendant's 
Exhibit JJ-W, can you identify that photograph, 
please. 
Yes, I can. 
What is it? 
It is my northernmost field located right here. 
The field on Exhibit T-W marked lOA; is that 
correct? 
That is correct. 
And is there writing on the back of that photograph? 
Yes, there is. 
And does it purport to indicate the number of 
acres that you feel you are irrigating there at 
the present time? 
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It reports the number of acres that Bill Bennett 
measured. 
All right, and who took the photographs? 
I did. 
Can you identify Defendant's Exhibit BB-W? 
Yes, I can. 
What is that? 
It is the field across the creek from it marked 12 
acres located right here. 
On Defendant's Exhibit T-W? 
That is correct. 
All right, does it purport on the back to indicate 
the number of acres presently being irrigated in 
that area by you? 
Yes, it does. 
Defendant's Exhibit II -- who took that picture, 
excuse me. 
I did. 
Calling your attention to Defendant's Exhibit II-W, 
can you identify that, please. 
Yes, I can. 
MR. VEEDER: Counsel, may we have the date 
of those pictures? 
THE WITNESS: March 28. 
MR. VEEDER: Of this year? 
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THE WITNESS: Of this year. 
MR. VEEDER: Thank you. 
(By Mr. Price) Are those dates indicated on the 
back of the photo? 
They are. 
Can you identify Exhibit II-W? 
Yes, I can. ·It is the field located right south, 
directly south of the house encompassing the green 
area. 
The green area on Defendant's Exhibit T-W? 
That is correct. 
MR. SWEENEY: Counsel, does that have an 
acreage figure on the map? 
THE WITNESS: Yes, there is. 
MR. PRICE: It is lSA, Counsel. 
MR. SWEENEY: (Nodding yes.) 
MR. PRICE: I believe what the witness 
was attempting to indicate is that the green area 
encompasses less than the entirety of the 15A 
there. 
Can you identify Defendant's HH-W? 
Yes, I can. 
Was that picture taken by you? 
Yes, it was. 
What field does that depict on Defendant's Exhibit 
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T-W? 
That depicts the total entirety of the field south 
of the house marked 15 acres. 
All right. Can you identify Defendant's Exhibit 
RR-W? 
Yes, I can. 
That was taken by you? 
Yes, it was. 
March of '78? 
That is correct. 
And does it depict a field on Defendant's Exhibit 
T-W? 
Yes, it does. It depicts the field directly 
across the creek from the one marked 15 acres, 
marked 7 acres, located just south of the barns. 
Can you identify Defendant's SS-W? 
Yes, I can. 
Did you take that picture? 
Yes, I did. 
March of '78? 
That is correct. 
And does it depict a field on Defendant's Exhibit 
T-W? 
Yes, it does, the field marked 20 acres located 
north of the sump pond and irrigated by a two 
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horsepower pump at the sump pond. 
Q Can you identify Defendant's Exhibit LL-W? 
A Yes, I can. 
Q And did you take that picture? 
A Yes, I did. 
Q March of '78? 
A That is correct. 
Q Does it depict a field on Defendant's Exhibit T-W? 
A It depicts one-third of the field. 
Q And which field is that? 
A It is the field marked 25 acres east of the sump 
pond irr~gated by the pump on the sump pond. 
Q I call your attention to Defendant's KK-W and QQ-W. 
Do they relate to Defendant's Exhibit LL-W? 
A Yes, the three pictures represent the total entirety 
of the field. 
Q Field marked 25A on the Defendant's Exhibit marked 
T-W? 
A That is correct. 
Q Did you take those pictures? 
A Yes, I did. 
Q March of '78? 
A That is correct. 
Q Showing you Defendant's Exhibit MM-W, did you take 
that in March of '78? 
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A Yes, I did. 
Q Does that depict a field on Defendant's Exhibit T-W? 
A Yes, it does. 
Q Which field, please. 
A Depicts the field west of the road from the field 
marked 25 acres and it is a three acre field which I 
irrigate from the surface mainline from the 20 
horsepower pump on the sump pond. 
Q You took that picture? 
A Yes, I did. 
Q Can you identify Defendant's Exhibit 00-W? 
A Yes, I can. 
Q Did you take that picture in March of '78? 
A Yes, I did. 
Q And does it depict a field on Defendant's Exhibit 
T-W? 
A Yes, it does. 
Q What field, please? 
A The picture is of a field adjacent to Omak Creek which 
I flood irrigated from -- excuse me. Adjacent to 
No Name Creek which I flood irrigated from No Name 
Creekand it is the southernmost field which I irrigate 
on my place. 
Q Designated in T-W as 6A? 
A That is correct. 
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Q Can you identify Defendant's Exhibit PP-W? 
A Yes, I can. 
Q Did you take that in March of 1978? 
A I wish to make a correction here. The last two 
pictures were taken March 29. 
Q Of 1978? 
A That is correct. 
Q I believe we were on this one. 
THE COURT: PP. 
Q (By Mr. Price) PP-W. You took that in March of 
'78? 
A March of '79 --March of '78, that is correct. 
Q Does it depict a field on Defendant's Exhibit T-W? 
A Yes, it does. 
Q Which field is that? 
A Depicts the field marked one acre to the west of 
No Name Creek. 
Q Okay. 
MR. PRICE: I would offer those exhibits 
at this time, Your Honor. 
THE COURT: Any objection to the exhibits? 
MR. SWEENEY: I glanced through these 
phographs, quite a number of photographs, Your Honor. 
On some of them there were some remarks on the back 
that I didn't think were appropriate and I'm not 
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sure if these were the ones. If I can just glance 
through these. 
THE COURT: Counsel, there seems to be a 
mix-up in the numbers. There is an exhibit BB-W? 
MR. PRICE: I believe it VV-W. 
THE COURT: V. 
MR. SWEENEY: Oh, it's V. 
MR. PRICE: We have one here, vv-w that 
we just had the witness identify, Your Honor, Victor. 
MR. SWEENEY: Could I ask a couple of 
questions on voir dire? 
THE COURT: You may. 
VOIR DIRE EXAMINATION 
BY MR. SWEENEY: 
Q Mr. Walton, the acreage figures that appear on the 
back of the photographs, these correspond pretty 
much to the acreage figures appearing on your 
proposed Exhibit T? 
THE COURT: T-W. 
MR. SWEENEY: T-W. 
A The acreage figures on the back of the photographs 
are what Bill Bennett indicated were the acres, 
with a planimeter. Is that the instrument that 
measures on an aerial photograph? Measures which I 
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have marked on the map are those which I figured 
out mathematically. They correspond. The total 
corresponds very close. 
Q · ·Between the two. 
A Between the two. 
Q And the acreages, Mr. Bennett planimetered from an 
aerial photo that was in the SCS office? 
A That is correct. 
Q And you told him where the boundaries were for the 
field and he planimetered those? 
A I told him where the boundaries were. He planimetered 
them and then walked over the land. 
Q I see. Okay. 
THE COURT: Any other voir dire or 
questions on the proposed exhibits? 
MR. SWEENEY: I have one more, I think, 
Your Honor. 
Q Proposed Exhibit II-W has written on the back of 
it 6.9 acres and as I understood the testimony 
when it was introduced, it was purporting to show 
a photograph of the 15 acre field that lies on 
the exhibit. 
A That is correct. That is an additional picture, 
you might say. There is two pictures in the same 
field. One you cannot see very good, and in 
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figuring out the total figures, you do not use that 
6.9 acres. 
Q That is included within the 15 acres? 
A That is correct. 
Q And you are estimating on the 6.9. The photograph 
shows 6.9. 
A That is Bill Bennett's estimation. 
Q That this photograph depicts 6.9? 
A I cannot see the photograph. 
Q I'm sorry. 
MR. SWEENEY: If I may approach. 
A The 6.9 acres is a f~gure that Bill Bennett gave 
me on this field. 
Q I thought that field had 15 acres. 
A Okay. This represents the field marked in the 
green, the section of the field that says 15 acres. 
Q So, it is merely the portion marked in green? 
A That is correct. 
Q I see. 
MR. SWEENEY: I think that is all the 
questions I have. 
I have no objection. 
MR. VEEDER: Your Honor, the Tribes are 
in this position: We have asked Mr. Bennett to 
deliver to us the material that he developed. I 
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haven•t received it yet. I expect to get it. 
Our people will have to check these out and I 
would like to refrain from making any agreement 
or disposition of these, of our position in that 
regard until we get it. 
MR. PRICE: The information is here in 
the courtroom. 
MR. VEEDER: .Then we can do it over the 
noon hour, Your Honor. 
THE COURT: Let•s do it right now or we 
are going to loose track of these. So the Court 
will take a 15 minute recess at the present time. 
THE BAILIFF: All rise. The Court is 
in recess for 15 minutes. 
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THE BAILIFF: All rise •.. Court is reconvened 
following recess. Please be seated. 
THE COURT: We had pending an offer on 
certain photographs. 
MR. VEEDER: Well, Your Honor, we have a 
field map here that was presented to us as the 
acreage of the Walton properties. It was given to 
us on December 9, 1977. 
We find a large disparity between the acres that 
have been put on the map up there and on the 
photograph. I have to say this, we can't agree to 
having these pictures and acreages go in under the 
circumstances because of these broad variances. 
THE COURT: But, Counsel, isn't there 
already in the record the testimony of Mr. Bennett 
as to these acreages. Whether you agree with them 
or not, that is already in the record; isn't it? 
MR. VEEDER: Well, --
MR. PRICE: Wouldn't that go to cross-
examination, in any event, Your Honor? 
THE COURT: Right. My point is, your 
objection as to the discrepancy in acreage that 
appears on the back of the pictures is something 
that is already in the record. 
MR. SWEENEY: If I may interject, I don't 
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think that testimony is in the record. I don't think 
Mr. Bennett testified as to specific acreages, in 
his case in chief. I think the way it is coming in 
now is through Mr. Boyd Walton who is testifying 
that he took and outlined some fields on an aerial 
photograph and Mr. Bennett then planimetered those 
areas, but I don't think in Mr. Bennett's case in 
chief is there any testimony as these acreages that 
is coming through Mr. Walton who said Mr. Bennett 
did it. 
THE COURT: Well, am I incorrect in recall-
ing that Mr. Bennett testified as to the acreages, 
not field-by-field particularly, but I am concerned 
with the totals. 
MR. SWEENEY: Well, I don't recall it, 
but I could be mistaken as to that. 
THE COURT: Do you recall, Mr. Price? 
MR. PRICE: Looking at the shaking head 
over there, it would appear that he did not. 
THE COURT: All right. Very good, then. 
So, I think either I should at this time deny the 
admission or else admit them with the deletion of 
the acreage figures on the reverse side of the 
picture. 
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briefly, Your Honor, and if that doesn't clear it up, 
then we can delete the references on the back of the 
photograph. 
THE COURT: Very good. We just as well 
get it cleaned up now. 
MR. PRICE: Mr. Bennett, would you please 
take the stand. 
THE COURT: Would you step down 
temporarily, Mr. Walton. 
(William Boyd Walton is 
temporarily excused.) 
WILLIAM A. BENNETT, having been recalled as a 
witness, having been previously 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. PRICE: 
Q Mr. Bennett, were you contacted by Mr. Walton 
recently in connection with assisting him in 
determining acreages he is irrigating on this 
property? 
A I was, in February of this month. 
Q Of this year, you mean? 
A Pardon me. Of this year. The specific day, I don't 
have with me. 
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Q 
A 
Q 
A 
Q 
A 
All right, and did you assist him in arriving at 
some acreages in connection with his irrigated fields: 
Mr. llilal ton delineated on an aerial photo 8" to the 
mile, the areas that he was irrigating. I went out 
on his farm at a later date to see if I could 
authenticate these. In a few of them, because of 
the time of the year, I could not tell the exact 
boundaries of the irrigation system because they 
were a line drawn through a field and I couldn't 
tell the difference in the irrigation, many times 
because of sub-irrigation being the reason. The 
crops were very similar. 
Then after walking on the fields, before or after, 
did you planimeter or whatever it's called, the 
aerial map that you had? 
No, I planimetered the area when Mr. Walton was in 
the office the first time. 
All right. What document did you use? 
I have an aerial photo here of 8" to the mile which, 
if the allotment immediately to the north of Mr. 
Walton is one-half mile, my scale also reads it to 
be one-half mile, which would authenticate the scale 
of the aerial photo in this area, and here on this 
aerial photo Mr. Walton delineated the areas he was 
irrigating and I ran them off with a planimeter. 
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I ran them off at least twice and sometimes three and 
four times to be sure, to try to come out with an 
accurate area for the areas involved. I did carry 
them down to tenths of an acre. 
And did you give those figures to Mr. Walton? 
Mr. Walton took them. I never did even add them up 
to find out what the sum of them would be. 
But you did give those to Mr. Walton? 
Yes. He wrote them down himself. 
That is all I have. 
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As I understand it, Mr. Bennett, Mr. Walton came to 
you in February of this year. 
Yes. 
And which Mr. Walton are we referring to? 
I'm talking about Boyd Walton, I'm sorry. 
Boyd Walton. And he asked you to get out your 
aerial photo showing the area that included his 
property? 
Yes. 
And then he drew on that map lines showing where he 
said he had irrigated land? 
Yes. 
And then you planimetered those? 
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Yes, I planimetered those areas at the time and gave 
him the acreages. 
And you take sometimes three or four readings and 
then take an average; is that how you did that? 
Yes. Or if there -- Normally two, but if there is a 
discrepancy in the two readings I will take then 
maybe three or four and eliminate the one which was 
in error. 
Have you hear Mr. Boyd Walton testify about the 
acreages reflected on his fields? 
Yes, I have. 
Do you know whether or not the acreages he testified 
to correspond with the acreages which you found? 
I can't be sure because I wasn't exactly positive of 
which fields he was going to, and I didn't take out 
my aerial photo and check him through as he was 
going. 
I have one question which may not be voir dire, but 
if I could pose it to you. 
In the process of planimetering the areas 
pointed out to you by Mr. Boyd Walton, and looking 
at the proposed exhibit, T-W, -- you see where it 
says fifteen acres? 
Yes. 
And then there is a green line drawn through it, 
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around part of it? 
Yes. 
Did you planimeter portions within that fifteen 
acres, or just the fifteen acres? 
The area that I planimetered added up to fifteen 
acres. 
And you didn't break it down in between? 
I just followed the boundary which was indicated 
to me. 
I see. 
MR. SWEENEY: That is all the questions. 
THE COURT: Any further questions of this 
witness? 
MR. MACK: Yes. 
THE COURT: The State. 
MR. MACK: Just one, Your Honor. 
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A 
In doing this work, Mr. Bennett, did you use 
normal and acceptable procedures in your work? 
I used the procedures I have been trained with. 
And those are the ones you have used in your work 
with the Soil Conservation Service? 
Yes. 
THE COURT: Mr. Veeder? 
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Q Well, Mr. Bennett, the material that you are 
showing 
MR. VEEDER: May I approach this. 
Do you intend to offer this into evidence, 
Mr. Price? 
MR. PRICE: No, I do not. 
That is the property of the Soil Conservation 
Service. 
MR. VEEDER: I am looking at the aerial 
that is unmarked. Well, I will just go ahead, then. 
Q You had a fifteen-acre plot down there south of the 
house; isn't that correct? 
A That is true. 
Q And now, does that conform with the fifteen acres, 
that same, and is this the comparable acreage here? 
Is that the comparable area? 
A I would say that it is in the same area. 
Q But it doesn't conform; does it? 
A It doesn't appear to me to·exactly conform to it, no. 
Q So there would be a variance in acreages; isn't that 
right? 
A The area that I have here is fifteen acres. 
Q But 
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As far as --
We don't know 
THE COURT: Just a moment. 
{By Mr. Veeder) Excuse me. I beg your pardon. 
Go ahead. 
As far as I can read from the planimeter it is 
fifteen acres. 
But it doesn't conform with what we have appearing 
here on Mr. Walton's map there designated T-W; isn't 
that correct? 
It looks to me like it is off slightly in area. 
MR. PRICE: We are not offering T-W as an 
aerial photograph, but as a freehand drawing of the 
area with the witness to testify as to how many 
acres he believes he is irrigating in that area. 
It is not intended to be planimetered. 
MR. VEEDER: Well, I'm going to have to 
object to this, Your Honor. I believe that there 
are --
THE COURT: Well, Counsel, I am satisfied 
this is much to do about nothing in the whole 
picture of the issues of this lawsuit. These 
pictures and the acreages merely show what the 
witness has already testified to, and which is in 
dispute, and I understand that. So, I am going to 
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admit the following sub-series of theW series: 
AA, HH, II, LL, MM. 00, PP, QQ, RR, SS, VV. I guess 
that's it. 
MR. SWEENEY: JJ is also included. 
THE COURT: I didn't have a JJ. 
MR. PRICE: That was the first one, I 
believe that we had asked to be identified. 
THE COURT: Relates to what field? 
MR. PRICE: The field north of the house. 
MR. SWEENEY: Ten-acre field. 
MR. PRICE: 10-A on Exhibit T-W. 
THE COURT: Well, the pro~+em may be that 
I read that as an A. Maybe I misunderstood. It 
should be JJ, because I note they both have the 
·field 10-A. 
MR. PRICE: It should have been JJ. 
THE COURT: So, JJ will be admitted 
instead of AA. 
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to ask Mr. Bennett to leave that with us so we can 
have it reproduced and the other material that he 
brought in and we will reproduce it and give it back 
to Mr. Bennett. We will assure him of that. 
THE WITNESS: Your Honor, I believe that 
since these are official documents of the Soil 
Conservation Service, that I can only have this done 
under Court Order. 
THE COURT: For. what purpose do you want 
this? 
MR. VEEDER: Well, Your Honor, these areas 
are at variance and I think they become extremely 
important. I realize that the principal issue here 
is whether Mr. Walton has any right to use of water 
at all, but we now move into an area of whether 
these lands were irrigated, by whom, when they were 
initiated, and by how much. 
THE COURT: Well, I'm going to deny your 
request. 
You may step down, Mr. Bennett. 
Walton. 
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Q Mr. Walton, in addition to the surface flow of 
No Name Creek, are there springs that occur within 
the boundaries? 
A Yes, there are. 
Q And would you go to Defendant's Exhibit T-W and 
with the SP, indicate the locations of these 
various springs. 
Mr. Walton, you have designated the spring 
areas as I have requested. 
A Yes, I have. 
Q And how long, to your knowledge, have those spring 
areas existed on your property? 
A Since 1948. 
Q Do they continue to exist today? 
A Yes, they do. 
Q And the Tribe's testimony on their Plaintiff's 
Exhibit No. 7 has a substantial portion of your 
property marked in red on that exhibit; is that not 
correct? 
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A That is correct. 
Q And were you here when they testified that that 
indicated an aquiclude to them? 
A Yes, I was. 
Q And do the springs that you designated on Defendant's 
Exhibit T-W occur on the surface of what appears in 
red within the boundary limits of your property on 
Plaintiff's Exhibit dash 7? 
A The first spring I have indicated is located right 
on the boundary of the green/red. The rest of them 
fall south of that boundary. 
Q In the red area? 
A That is correct. 
Q I believe you testified, and maybe others, that the 
·flow of No Name Creek discontinued across your 
property at the end of the 1977 irrigation season. 
A That is correct. 
Q Can you tell me what happened to the springs at the 
end of the 1977 irrigation season, if you know? 
A I have marked -- one, two, three, four, five -- I 
have marked six springs on my map. The other five 
continued to flow. 
Q What do you mean "the other five"? 
A The first spring is the source of No Name Creek 
which is located to the west of my barn and that was 
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the one that went dry. 
Q That is the most northerly SP you marked on Exhibit 
T-W? 
A That is correct. The other five continued to flow 
and I have never known them at any time to be dry. 
Q Mr. Walton, you are familiar with Omak Creek; is that 
not correct? 
A That is correct. 
Q You have to drive across the bridge over it every 
time you go to and from your place; is that correct? 
A That is correct. 
Q Have you ever known the surface flow of Omak Creek 
to come down the No Name Creek chanel? 
A Yes, I have. 
Q And would you tell the Court when and on how many 
occasions, please. 
A There have been numerous occasions that it has come 
down. 
Q Would you try and take this in chronological order, 
please, if you can. 
MR. VEEDER: I have a continuing objection 
on this, Your Honor. I just want it to remain. 
A It came down in '69, during -- at this time of year. 
It came down in 1953 approximately the same time of 
year. It came down in 1970 when Biles-Coleman Lumber 
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Company turned it down for approximately ten days, 
approximately a week. 
The two times you alluded to before Biles-Coleman 
turned it down, were there any man-made diversions, 
to your knowledge, to turn it down? 
There were none. 
To your knowledge, that was a natural occurrence? 
That was. 
Continue, please. 
In 1971 it came down when the Tribe was pumping out 
of it and came down through our valley. 
Would you elaborate on that a little bit. 
They placed a pump in Omak Creek after they had 
asked my permission to run it down to the Lake. 
Would you give me a definite time period, what year 
and what month? 
It was in late winter of 1971 they asked my 
permission, and as I recall, it was throughout the 
entire summer of that year. 
Where was the pump located, to your knowledge, that 
was pumping out of Omak Creek? 
It was located on the creek approximately 25 yards 
to the west of the bridge which would cross Omak 
Creek in Section -- . 
Would you mark that point on Defendant's Exhibit T-W 
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with the designation P for pump, please, at the 
approximate location of the Tribe's pump. 
A (Does so.) 
Q Would you tell me -- Would you tell the Court how 
you were approached or why you were approached and 
what arrangements or agreements were entered into 
between you and the Tribe, if any, in connection with 
that diversion. 
A They approached me. They stated, and I can't 
remember who it was from the Tribal Council. They 
at least stated they were from the Tribal Council, 
that they wanted to run water from Omak Creek down 
through No Name Creek and I said it was fine as long 
as there would be no damage. They agreed to this. 
They put an approximately 20 horsepower pump in the 
creek and proceeded to. Got an easement from the 
REA to put in a power pole and proceeded to pump 
water. 
Q was any formal agreement ever entered into between 
you and the Tribe? 
A I think there was, but I'm not positive. 
Q On paper, you mean? 
A Yes. 
Q Was there a legal document, an easement or something 
of that nature? 
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I would have to look through my files. 
Do you have a recollection, general recollection, 
of t~ere being such? 
I believe there was a legal piece of paper I signed, 
but I wouldn't go on oath as saying that. 
All right. You say this pumping continued for the 
entirety of the 197-- what? 
One. 
1971 irrigation season? 
That is correct. 
Did it continue longer than the 1971 irrigation 
season? 
No, it did not. 
Did it start before the beginning of the 1971 
~rrigation season? 
Started approximately the time of the irrigation 
season. 
All right. Did that occurrence ever occur again? 
No, the pump was never used again. 
They did not pump in 1972? 
No, I do not think so. 
All right. Was there any other occasion that water, 
to your knowledge, from the surface flow of Omak 
Creek came down No Name Creek chanel? 
Yes, there was. 
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In 1974 one night Joel Anderson who is a Tribal 
Game Warden for the Tribe came to me and asked to 
help me divert Omak Creek from coming down through 
our valley, which it was. He was concerned that the 
organic matter that it was carrying would destroy 
the eggs in the fishery at Omak,in the lower Omak 
Creek -- or the No Name Creek, I mean. 
Q Tell me when this occurred, What year are we 
talking about? 
A '74, I believe. 
Q He asked you to stop it from running down. 
A That is correct. We took our tractor up there and 
worked well past midnight, if I recall. 
Q That has to assume there was water coming down prior 
to his coming to your house. 
A That is correct. 
Q How was it that water was coming down from Omak 
Creek into the No Name Creek chanel? 
A Due to ice jams. 
Q And this was occuring naturally as part of an ice 
jam in 1974? 
A That is correct. 
Q So you assisted the Tribe in that regard at that 
time? 
A Yes, I did. 
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MR. PRICE: If I may approach the 
witness, Your Honor. 
THE COURT: You may. 
{By Mr. Price.) Showing you, Mr. Walton, what is 
marked Defendant's Exhibit BB-W, can you identify 
that picture, please. 
Yes, I can. This is the sump pond which my 20 
horsepower pump pumps from and the sump pond draws 
a major portion of its water from No Name Creek. 
Did you take that picture? 
Yes, I did. 
And when was that taken? 
March 27, 1978. 
MR. PRICE: I would ask for the admission 
of Defendant's Exhibit BB-W. 
If Counsel want to look again at all of these 
again maybe I will ask him to identify them all. 
MR. VEEDER: While you have them I will 
just go through them rapidly. 
MR. SWEENEY: I'm not sure which document 
or which photograph you're going to offer, but when 
I went through them there some that had some comments 
on the back that I would like to inquire, if you 
could ask Mr. Boyd Walton to tell us what is on the 
back as you go. 
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THE COURT: Identify them first and we 
will see. 
Q (By Mr. Price.} BB-W is the picture of the sump 
pond that you testified to? 
A That is right. 
Q On the back it indicates something. 
A March 27, sump pond. 
Q Defendant's Exhibit AA-W? 
A That is the spring located on my place. It is the 
spring, second spring from the northern boundary 
which I have marked SP. 
Q Would you write AA-W next to that SP, please, on 
T-W. 
A On the back it says, nanother spring next to the road 
measured at 14 gallons a minute." 
Q Okay. Showing you what is marked Defendant's --
did you take that picture? 
A Yes, I did. 
Q -- z-w, can you identify that? 
THE COURT: Is that V, Victor? 
MR. PRICE: No, Your Honor, z -- Zebra --
-w. 
A Yes, I did take the picture. Yes, I can identify it. 
Q When was it taken? 
A March 27~ 
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Q 1978? 
A That is correct, and it is a picture of the same 
spring from a different a~gle. 
Q Same spring as AA-W? 
A That is correct. 
Q Can you identify FF-W? 
A Yes, I can. It is a picture of No Name Creek, 
taken March 27, 1978, by myself. 
Q At what location on T-W would that picture relate 
to? 
A You want me to mark on the map? 
Q Yes. 
A Approximately 25 yards downstream from what is 
considered the diversion to the sump pond and it 
says, "This is it. The great II 
Q Don't read that part, please. 
~rn. SWEENEY: Well, that's one of them 
I wanted to check, to object to. 
THE COURT: Well, we don't know what it 
is yet. 
MR. PRICE: Your Honor, it says, 11 This 
is the great No Name Creek," and I think probably 
it should be 
THE COURT: Should be deleted. 
MR. PRICE: We would ask that that be 
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taken care of. 
Q Can you identify Defendant's V-W? 
A Yes, I can. It was taken by myself March 27, 1978, 
of No Name Creek at approximately the same location 
as FF-W. 
Q Can you identify Defendant's Exhibit CC --Charlie --
-W? 
A Yes, I can. It is taken March 27, 1978, by myself 
and it is the overflow from the sump pond taken 
this spring. No water at this time was coming into 
the pond and it measured at 11 gallons a minute. 
MR. PRICE: I would offer these exhibits 
and with the offer that the comment on the back of 
Defendant's Exhibit FF-W be deleted as to that 
portion relating to the designation of No Name 
Creek, but there are some figures on there that 
well -- he can testify to the figures. 
THE COURT: Voir dire? 
MR. VEEDER: Let me see it. 
MR. SWEENEY: I have a couple of questions. 
I will make them as quickly as possible. 
VOIR DIRE EXAMINATION 
BY MR. SWEENEY: 
A On FF-W is a picture of No Name Creek and you have 
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written on the back, U.S.G.S. flow .3 cfs. 
A That is correct. 
Q And where did you get that figure? 
A It was told to me by one of the many U.S.G.S. 
people that came out there. 
Q Okay. 
A Approximately one week before the picture was taken. 
Q So you were told by someone from the U.S.G.S. a 
week before you took the picture? 
A That is correct. 
Q That the flow was such and such? 
A That is correct. 
MR. VEEDER: Now, that is hearsay, Your 
Honor, and I'm just going to object to it. It can 
be deleted. I don~t think it means a thing. 
THE COURT: Overruled. This is on voir 
dire, he is trying to establish what it is. 
Q (By Mr. Sweeney) On AA-W, and I realize I have got 
the pictures. 
A May I see it. 
Q Well, let me ask the question and I will bring it 
over. 
It's another spring next to the road measured 
at 14 gallons per minute and was that measurement 
as of March 27? 
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A That is correct. 
Q And who made the measurement? 
A I did. 
Q And how did you do that? 
A I took out a five gallon can and caught the water 
and timed the amount it took to fill it and did it 
three times. 
Q Okay. And there is another measurement which is on 
CC-W which is overflow from sump pond. There is 
no water coming into the pond, measured at 11 gallons 
a minute. 
A That is correct. 
Q And what are you referri~g to when you say measured 
at 11 gallons per minute? 
A That is the overflow from the pond. I marked this 
area as spring. There was no water coming into 
the pond. There was water coming out. At this 
time of year it is producing water. I call it a 
spring. 
Q And where is the 11 gallons per minute goi~g? 
A It is going down through my field and runni~g into 
No Name Creek. 
Q And you made that measurement? 
A Yes, I have. 
MR. SWEENEY: Well, I have no objection 
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except to the U.S.G.S. one which is a measurement 
apparently taken a week before this photograph was 
taken and I do not know whether 
MR. PRICE: I have no objection to that 
being deleted. 
THE COURT: You may delete the reference 
on the back. Which is that? 
MR. SWEENEY: That is FF-W and then I 
guess on all of that will go off. 
MR. PRICE: Yes. 
THE COURT: Delete the materials on the 
back of FF-W. 
MR. PRICE: Moving for the admission. 
THE COURT: All right. The following of 
the W series will be admitted: V, Victory, Z, Zebra, 
BB, AA, CC, FF. I think that covers those you 
offered. 
(Defendant, Walton's Exhibits 
v-w, z-w, AA-w, BB-w, cc-w, 
FF-W are admitted.) 
DIRECT EXAMINATION CONTINUED 
BY MR. PRICE: 
Q Mr. Walton, are you f·ami liar with the properties 
below the southern portion of the boundary of your 
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property commonly referred to as Allotments 901 and 
903? 
A Yes, I am. 
Q And are you familiar with whether or not there are 
waters flowing across those properties at the various 
times? 
A Yes, I am. 
MR. PRICE: If I may approach the witness, 
Your Honor. 
Q Showing you what is marked Defendant's Exhibit G-W, 
can you identify that, please? 
A Yes, I can. It was taken by myself March 27 and it 
is a creek flowing off -- flowing onto Allotment 901 
and 903 and going off the same Allotments. I do not 
know the designation. I say 901 and 903. I don't 
know where the boundaries of the two lie. 
MR. MACK: What was the first letter on 
that? 
THE COURT: G. 
THE WITNESS: G. 
MR. MACK: Thank you. 
Q (By Mr. Price) Did you take that picture? 
A Yes, I did. 
Q When did you take that picture? 
A t-1a r c h 2 7 , 19 7 8 . 
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A 
Can you identify Defendant's Exhibit H-W? 
Yes, I can. This is a picture of the same stream 
flowing -- the same creek flowing. Taken by myself. 
At the same time? 
At the same time. 
Can you identify Defendant's Exhibit B-W? 
THE COURT: Baker? 
MR. PRICE: Baker. 
Yes, I can. It was a picture taken by myself March 
27 of the same creek, flowing. 
At a different location. 
At a different location. 
Can you identify Defendant's Exhibit F-W? 
Yes, I can. This is a picture taken by myself 
March 29 of the same creek at a different location 
as it goes over a rock falls. 
Can you identify Defendant's Exhibit C-W? 
Yes, I can. It is a picture taken by myself March 
27 of a second creek flowing onto Allotment 901 and 
90 3. 
Taken 1978? 
That is correct. 
Can you identify Defendant's Exhibit A, Able, -W? 
This is a picture taken by myself on March 29, 1978, 
of the larger creek flowing across Allotments 901 and 
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903 at a position just above the rock falls. 
Q Can you identify Defendant's Exhibit DD, David, -W? 
A Yes, I can. It is a picture taken by myself on 
March 27, 1978, of a beaver pond just north of Omak 
Lake which is fed by these streams. 
Q That you testified to? 
A That I testified to earlier. 
MR. PRICE: I would offer those exhibits. 
MR. VEEDER: I have no more objection. 
MR. SWEENEY: I have no objection. 
THE COURT: Of the W series, will admit 
A, B, C, F, G and H, and one other one, DD. 
MR. PRICE: And DD, correct. Thank you, 
Your Honor. 
(Defendant, Walton's, Exhibits 
A-W, B-W, C-W, F-W, G-W, H-W, 
DD-W are admitted.) 
Q (By Mr. Price) Mr. Walton, showing you what is 
marked as Defendant's Exhibit D-W, can you identify 
that, please. 
A Yes, I can. This is the picture taken by myself on 
March 28 of Omak Creek located approximately 25 yards 
upstream from the position I have marked as P on the 
map, 'r-W. 
Q When was that taken? 
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A March 28, 1978. 
Q That has some writing that purports to measure the 
flow on the back of it? 
A That is correct. 
MR. PRICE: We will offer that, Your Honor, 
with that portion being deleted. 
THE COURT: With the deletion, is there any 
objection? 
MR. VEEDER: May I see that, please? 
Q (By Mr. Price) Mr. Walton, can you identify what 
is marked as Defendant's GG, George, -W? 
A Yes, I can. It is a picture of Omak Creek taken 
by myself March 28, 1978, approximately 200 feet 
south of the Okanogan River as Omak Creek flows into 
the Okanogan River. 
MR. VEEDER: Your Honor, in regard to all 
of the photographs of Omak Creek or what purport to 
be Omak Creek, I interpose an objection on the 
ground that it goes beyond the scope of this 
litigation, that it has nothing to do with the 
subject matter of the case. I further object to 
the statements on the back of these photographs as 
to the quantity of water allegedly measured going 
down the stream. 
THE COURT: Well, I think the reference on 
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the reverse should be deleted. We have nothing to --
MR. VEEDER: And I believe this is totally 
irre~evant, incompetent and immaterial in regard to 
the issues here. 
MR. SWEENEY: The Government objects to 
the introduction of the photographs as well as the 
reading on the back, but we feel it is getting 
back to the problem we got into yesterday. We are 
starting to pull Omak Creek into this deter~nation 
as to the amount of water available to the No Name 
Creek basin and so we object on that ground. 
THE COURT: Unfortunately, the Court is 
of the opinion that there are many, many exhibits 
that are irrelevant and immaterial and that aren't 
going to be helpful to the Court already in this 
case, and I hesitate to load it up any more unless 
there is really something to be gained by it. 
So, I'm going to sustain the objections as to 
the pictures on Omak Creek. 
MR. VEEDER: Thank you, Your Honor. 
MR. PRICE: Your Honor, if I recall 
yesterday, you sustained the objections in regard 
to my questioning of Mr. Jones on the basis that 
it had not been covered on direct and that I was 
overreaching the scope of cross-examination in that 
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regard, but we would anticipate calling him in our 
case in chief. 
THE COURT: Counsel, I had no objection to 
that. I am just thinking that the record is now 
so overloaded with what the Court feels are very 
little value in the way of exhibits, I hesitate to 
enlarge it any more than I have to. That is not 
barring your testimony. 
MR. PRICE: I would like to renew the offer 
on the basis that I realize there are a lot of 
exhibits, but 
MR. VEEDER: Counsel, I can't hear you. 
I wish you would speak 
MR. PRICE: Excuse me, Counsel. 
I would like to renew the offer on the basis 
that visually speaking, we are talking about waters 
here that I thought might be helpful to the Court 
to see visually the quantities of water that we 
are talking about in the various streams that are 
encompassed within the study. If they are not, 
obviously I have to abide by the Court's --
THE COURT: Counsel, I don't feel that 
any visual inspection as to Omak Creek is going to 
be helpful to me. I'm very much aware of the 
testimony and the dispute as to seepage, leakage 
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or whatever you talk about, that has to do with 
Omak Creek, but I see no relevance between that 
and what I would look at as to what is flowing 
across the top of the ground there, so I am going 
to deny that admission. 
MR. PRICE: Thank you. 
THE COURT: I don't know which Exhibit 
we're talking about. The Clerk just asked. 
MR. PRICE: We are talking about Exhibit 
GG-W. 
THE COURT: GG-W will be denied. 
MR. PRICE: Well, pardon me, D-W. I was 
just getting the G-W and I will not proceed with 
that. 
THE COURT: Which one are you marking 
there now? 
THE CLERK OF THE COURT: D. 
MR. PRICE: Your Honor, I had the witness 
identify various exhibits of water on 901 and 903. 
Were those admitted? 
THE COURT: Yes, that is, I am getting 
them identified here. They have already been 
admitted. 
MR. PRICE: Yes, that is what I was asking, 
if they had been admitted. Thank you. 
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Mr. Walton, can you identify Defendant's U-W? 
Yes, I can. It was a picture taken by me in 
approximately this time of year, one year ago. 
What does it purport to depict? 
The picture encompasses the entirety of my farm. 
MR. PRICE: I would offer Defendant's 
Exhibit u-w. 
MR. SWEENEY: I had a couple of questions. 
10 VOIR DIRE EXAMINATION 
II BY MR. SWEENEY: 
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Q Mr. ~val ton, you took this picture, went up on one 
of the upper terraces above the No Name Creek Valley 
and took the picture looking down the valley? 
A Yes, I did. 
Q And it was in about April of 1977 that you took the 
picture? 
A That is correct. 
MR. SWEENEY: I have no further questions. 
MR. VEEDER: Might I see that? 
MR. SWEENEY: And I have no objection. 
THE COURT: U-W will be admitted. 
(Defendant, Walton's, Exhibit 
u-w is admitted.) 
THE COURT: Counsel, it is five after 
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12:00, but if you just have a couple of pictures, 
we just as well finish them up. 
MR. PRICE: Thank you, Your Honor. 
Q Mr. Walton, can you identify Defendant's Exhibit 
X-W? 
A Yes, I can. It was a picture taken by· myself March 
27 and it depicts the north haystack belonging to 
the Mission. 
Q Is that the north is that adjacent to --
A That is adjacent to Omak Creek. 
Q All right, and Exhibit EE-W? 
A Yes, I can. It is the picture taken by myself 
March 27, 1978 of the southern haystack belonging 
to the Mission and that is located five feet beyond 
my northern boundary. 
THE COURT: That is the one ZZ? 
MR. PRICE: EE, Edward. 
Move for their admission. 
MR. SWEENEY: That is X-W and EE-W? 
MR. PRICE: Correct. 
MR. VEEDER: I have no objection, Your 
Honor. 
THE COURT: X-W and EE-W 
MR. SWEENEY: No, I have no objection. 
THE COURT: -- will each be admitted. 
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(Defendant, Walton's, Exhibits 
x-w and EE-W are admitted.) 
THE COURT: Does that complete your 
picture series? 
MR. PRICE: Yes, Your Honor. 
THE COURT: Court will be in recess until 
1:30, please. 
THE BAILIFF: All rise. This Court stands 
at recess until 1:30. 
(Luncheon recess is taken.) 
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\ 
Afternoon Session 
April 14, 1978 1:30 P.M. 
THE BAILIFF: All rise. This Court is 
reconvened following recess. Please be seated. 
THE COURT: You may proceed. 
MR. PRICE: Thank you, Your Honor. 
DIRECT EXAMINATION CONTINUED 
BY MR. PRICE: 
Q Mr. Walton, are you familiar with the level of Omak 
Lake at the present time? 
A Yes, I am. 
Q And is it lower or higher than it was when you came 
back to the property in '65 or '66? 
A It is higher. 
Q Have you on occasion provided different and various 
people with maps where you have drawn outlines of 
the field that you believe you are irrigating? 
A Yes, I have. 
Q Have you ever attempted to draw those fields in so 
that they could be measured with a planimeter --
I can't even say the word. 
A I have drawn somewhere between 10 and 12 maps 
outlining my field and only the one I did for Mr. 
Bennett have I ever attempted to make it accurate 
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enough to be measured with a planimeter, whatever the 
word is. 
Q In your irrigation practices, part of that, is it 
not true, consists of diverting water from the No 
Name Creek, surface flow, at what we call the 
diversion point? 
A That is correct. 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
And is the diversion point located on Exhibit T-W? 
Yes, it is. 
Have you at any time during your operation diverted 
all of the water into the sump area, allowed no 
water to flow past? 
No, I have not. 
Have you ever observed the flow of the No Name 
Creek when it did not reach the end of your property, 
a surface flow of No Name Creek? 
Yes, I have. 
And under what conditions would you have observed 
that? 
Normally, in the last -- let me think a minute. I 
know from '70 to '74 it is positive that at 
different times during that summer there was no 
water going over the granite lip at times during 
August. 
Of each of those year from '70 to '74? 
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A Yes, that is correct. 
Q All right. Would that be during periods while you 
were irrigating, while you were not irrigating, or 
both? 
A During those four years it would be periods while 
I was irr~gating. There is also another period in 
1970 which during the middle of summer when I 
wasn't irrigating either from wells or from No 
Name Creek and it did not flow over the granite 
lip. 
Q What is the source of your family's income at the 
present time; is that the dairy operation? 
A The dairy operation, solely. 
MR. PRICE: Your Honor, I would like to 
make an offer of proof, if that is appropriate, 
in connection with Exhibit D-W, again, on the 
basis that I am advised that the Exhibit T-W has 
been marked with an identification point P, being 
the pump located by the Tribe in the year 1971 to 
pump water from Omak Creek down No Name Creek channel 
and this witness can identify this picture as showing 
the power pole that was installed for the purpose 
of that pump and its location. 
THE COURT: Was that the one that was 
a problem of notation on the back? 
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A There was a problem from two standpoints. It was 
a picture of Omak Creek and there was a flow amount 
on the back, but I offered it on the basis that we 
did not wish the flow readings to be incorporated 
and they should be deleted. 
MR. VEEDER: Let me see it. 
THE COURT: Counsel may see it. 
MR. VEEDER: And that's the pump? 
THE COURT: That purports to show what 
on Omak Creek? 
MR. PRICE: It purports 
MR. MACK: Might I just say I don't believe 
the witness has identified what Counsel says is in 
the photo yet. 
MR. PRICE: We believe that it will show 
point P that the witness has testified that the 
Tribe put in a power pole at that point and located 
a pump there, and 20 horsepower pump, to pump 
surface water from Omak Creek down through the 
No Name Creek channel for an entire year, irr~gation 
season year, and this photo depicts the location of 
that power pole and the pump site. 
MR. SWEENEY: This exhibit has previously 
been offered and rejected. It was offered on a 
different ground to show the flow of Omak Creek in 
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March of 1978 and now it is being offered to show 
the location of a power pole which is almost 
undiscernible in the photograph and certainly what 
was objectionable before far outweighs what he is 
trying to prove now and it already has been 
testified to by Mr. Walton that there was water 
pumped down the creek whenever it was, in '74, 
and has shown where the pump was. I think that 
should be sufficient without getting what is an 
inadmissible exhibit into evidence. 
THE COURT: i will deny the admission. 
(Defendant, Walton's, Exhibit 
D-W again denied.) 
MR. PRICE: Your Honor, at this time I 
would like to offer into evidence Defendant's Exhibit 
J-W, Jack, K-W, L -- Pardon me, J-W purports to be 
are documents relating to legislative history 
of the General Allotment Act. Defendant's Exhibit 
J-W are excerpts from congres~ional record containing 
the remarks of the Honorable Henry P. Cain concerning 
the resume of the Colville Reservation. 
Defendant's Exhibit L-W, abstract of title 
concerning Defendant, Walton's, real estate. 
Defendant's M-W --
MR. VEEDER: Counsel, could I have the 
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abstract, the number on that. Excuse me. 
MR. PRICE: L-W. 
Defendant's Exhibit M-W, historical documents 
relating to the transfer of Indian Allotment 894~ 
from trust status to fee simple status as provided 
pursuant to interrogatories. 
Defendant's Exhibit N-W, historical documents 
relating to the transfer of former Indian Allotment 
S-2371 from trust status to fee simple·status. 
Defendant's Exhibit 0-W, historical documents 
relating to the transfer of former Indian Allotment 
S-525 from trust status to fee simple status. 
Defendant's Exhibit Q-W, being bid document 
of the Bureau of Indian Affairs advertising for 
sale Indian lands on the Colville Indian Reservation. 
These exhibits have been provided some weeks 
ago to other counsel. 
THE COURT: Does the State have any 
response? 
MR. MACK: We have no objection to any 
of the exhibits. 
THE COURT: United States? 
MR. SWEENEY: Well, I have objection to 
certain of them. I know they have been provided 
some time ago. I would like a chance to go thro~gh 
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them a little bit more. Is it necessary that you 
have these in evidence at this time, Counsel? 
MR. PRICE: No. It is not necessary. I 
would like to get them in before I forget them. 
MR. SWEENEY: In other words, you just 
picked this time, or are you going to have testimony 
about that? 
MR. PRICE: No. 
MR. SWEENEY: Could that be delayed? 
THE COURT: Delayed until after the 
afternoon recess. 
MR. PRICE: Move for the admission of 
Defendant's Exhibit T-W. 
THE COURT: Does the State have a response? 
MR. MACK: No objection, Your Honor. 
THE COURT: United States? 
MR. SWEENEY: I'm sorry. I lost track. 
THE COURT: T-W. 
MR. SWEENEY: As illustrative of the 
testimony of both of the Waltons, I have no 
objection. 
THE COURT: Mr. Veeder? 
MR. VEEDER: I have no objection. 
THE COURT: T-W will be admitted for 
illustrative purposes. 
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(Defendant, Walton's, Exhibit 
T-W is admitted.) 
MR. PRICE: At this time, Your Honor, 
keeping in mind your comments about the dearth of 
exhibits 
THE COURT: It is not a dearth. 
MR. PRICE: but having just started 
our case, we would like to have an opportunity to 
get our exhibits in as well, Your Honor. 
I would like to have the computations as 
computed by Mr. Bennett marked as an exhibit and 
admitted for demonstrative purposes of his 
calculations of acre-feet requirements of how he 
arrived at those calculations. 
MR. SWEENEY: Is there a document 
encompassing that? 
THE COURT: Yes. 
MR. SWEENEY: Using the tear sheet? 
MR. PRICE: I'm asking that it be marked 
with an exhibit number and put in as illustrative 
of his computations. 
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MR. VEEDER: I have no objection. 
THE COURT: It may be marked. 
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MR. PRICE: I have no further questions 
of this witness at this time. 
THE COURT: Is that QQQ? 
THE CLERK OF THE COURT: QQQ-W. 
THE COURT: QQQ-W is admitted. 
(Defendant, Walton's, Exhibit 
QQQ-W is admitted.) 
THE COURT: Did you finish direct, Mr. 
Price? 
MR. PRICE: Yes, Your Honor. 
THE COURT: Mr. Mack, you may cross-
examine. 
14 CROSS-EXAMINATION 
15 BY MR. MACK: 
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Q Mr. Walton, when you refer to the coast, obtaining 
cattle from the coast, are you using it the way 
that word is used by Eastern Washingtonians to mean 
western Washington? 
A That is correct. 
Q In 1950 how old were you? About 8? 
A 8. 
Q Do you recall what land was being irrigated north 
of your father's property and south of your father's 
property in this valley at that time? 
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Yes, I do. 
And could you please tell the Court what was being 
irrigated. 
On Exhibit T-W the field marked 10 acres, the 
northern part of my property. 
No, I would like to know north of your father's 
property. 
Oh, excuse me. 
And in the valley south of your father's property. 
Would you restate your question, please. 
Yes. In 1950 can you recall -- well, can you recall 
now what in 1950 was being irrigated in the No Name 
Creek valley north of your father's property and 
south of his property? 
There was none bei~g irrigated south of our property. 
There was 40 acres being irrigated north of our 
property by St. Mary's Mission from Ornak Creek. 
And you have testified to an agreement and easement 
allowing the running of Omak Creek water in the 
1971 irrigation season across your property to the 
lake; is that correct? 
That is correct. 
And did you observe the diversion of that water? 
Yes, I did. 
And did you observe any defect on the surface flow 
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of Omak Creek that might have been caused by that 
diversion? 
A No, I observed there was -- I observed no 
noticeable change in the surface flow of Omak Creek. 
Q And that was just a visual observation? 
A That was a visual observation. 
MR. MACK: Those are all of the questions 
I have. 
THE COURT: Mr. Sweeney. 
CROSS-E~IINATION 
BY MR. SWEENEY: 
Q Mr. Walton, on Exhibit T-W I have some questions 
about some of the markings on that. 
MR. SWEENEY: If I may approach that. 
THE COURT: You may. 
MR. SWEENEY: And point out what I have. 
Q I didn't and I don't understand now exactly what 
the significance is of the green line or the green 
dotted line that appears on Exhibit T-W. 
A The green dotted line is the fields that my father 
indicated were being irrigated when he moved on the 
place. 
Q I see. So, that includes ten acres up above and 
the north portion of the 15-acre field? 
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That is correct. 
And a portion of the 25 acre field. 
That is correct. 
And as I understand it from .your father's testimony, 
about 30 to 32 .acres were bei~g irrigated in one 
manner or another at the time he took over the 
property. 
Those are his calculations. 
Did you prepare Exhibit T-W? 
I helped in the preparation of it. 
Did you put the acreages on there, actually write 
on the acre~ges for the different fields? 
Yes, I did. 
And do you know how much that totals? 
100 acres. 
It's exactly 100 acres? 
According to my addition. 
Well, accordi~g to my in-the-head addition, too, 
it carne out at 100 acres. 
Now, as I understand it, you obtained -- you 
didn't obtain the permit -- there was a permit 
issued by the State of Washi~gton for the irrigation, 
for irrigation water? 
That is correct. 
And that was for diversion from No Name Creek? 
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That is correct. 
And then in 1968 you had a well installed. 
That is correct. 
And you used that for irrigation water? 
That is correct. 
Now, that well -- first of all, you didn't get a 
permit from the State of Washington? 
I applied for a permit. 
And you didn't receive it? 
And was told that the Tribe had somehow caused the 
permit to be held up. 
Who told you that? 
State of Washington, Department of Water Resources. 
At that time? 
Yes . 
And you don't know who that was? 
No, I don't. 
Now, what areas on the ranch were irrigated from 
that irrigation well? 
I irrigated from that well the same thing I'm 
irrigating from my present irrigation well today 
which are these areas. 
Well, it would be the 10-acre parcel to the north, 
the 12-acre --
-- the one acre parcel and the 15-acre parcel and 
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the seven-acre parcel. 
I see. Well, after you had the well that you put 
in in 1968, you subsequently put in another well? 
That is correct. 
And really, essentially abandoned use of the 19 --
of the well that was dug in 1968. 
I am no lo~ger using it at the present. 
And how far away from the original well is the new 
well? 
200, approximately 200 to 250 feet. 
Is it any farther to the north? 
It may be 15 feet. 
But essentially it is farther east? 
That is correct. 
And you did not apply for a permit as far as the 
State of Washington was concerned for that well? 
I called them at that time and asked them if it 
was necessary to renew my permit and they said 
the distance was not great enough to that the 
request I had for the original well, if I did not 
use the original well, would uphold for the one I 
was putting in. 
But you never received a permit for the first well? 
No, I did not. 
MR. SWEENEY: I think that is all. Thank 
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you. 
THE COURT: Mr. Veeder. 
MR. VEEDER: With regard to your earlier 
ruling in regard to Omak Creek'· I don't know the 
relevance of this particular exhibit, Your Honor. 
CROSS-EXAMINATION 
BY MR. VEEDER: 
Q But I would like to have Mr. Walton look at this 
application for a permit on Omak Creek and state 
into the record whether he made an application for 
a permit to appropriate water from Omak Creek. 
A I did make an application. 
Q And --
A To appropriate water from Omak Creek. 
Q What was the disposition of that? 
A Define disposition. What do you mean. 
Q Well, did they approve it or disapprove it? 
A It was -- it was challenged and I did not did 
not look further into it at that time. 
Q Have you got a recollection as to why it was 
challenged? 
A Emmett Aston said he was irrigating water out of 
Omak Creek. 
Q And was that the same Mr. Aston that testified? 
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A That is correct. 
Q Yesterday? 
A Yes. 
MR. VEEDER: I would like to offer in 
evidence Colville Tribes' Exhibit No. 38. 
May I proceed, Your Honor, while they are --
THE COURT: I just want to ask and see 
if I have got it here first. Secondly, I want to 
ask for what purpose is it being offered. 
MR. VEEDER: Well, I feel that in light 
of the repeated.references to Ornak Creek, the 
repeated references by the State to Ornak Creek, 
our rather vociferous objections to any references, 
that I would like to have the record show that the 
State of Washington has said there is no water 
available for appropriation on Ornak Creek, 
predicated upon an application for water out of 
there by Mr. Walton and that is the only reason 
I am making the offer on it, Your Honor. It is 
certainly 
THE COURT: Any· objection to 38? 
MR. PRICE: It is quite a lengthy document, 
Your Honor. I think we can go through it fairly 
rapidly. 
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Honor, than the application which the witness 
described. In fact, there are some documents that 
I'm not even sure the witness has identified. 
MR. VEEDER: Well, he referred to the 
only one -- you can take the rest of them out. 
Mr. Aston testified here on behalf of the Waltons 
that Mr. Aston objected to an appropriation by the 
Waltons out of Ornak Creek and those are the only 
two I made reference to. 
MR. ~~CK: Counsel has misunderstood 
me. The first three p~ges, as I see it, consist 
of the copies of an application, but counsel has 
stapled additional pages which appear to be from 
the file and are not the application itself. 
THE COURT: He has only referred to the 
application. I haven't seen it. I don't know what 
is in it. 
MR. PRICE: I have no 0bj'ection to the 
application, but there are quite an extensive set 
of --
also, 
that. 
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susgest that you gentlemen look at 
PRICE: I have. 
MACK: I have looked at it. 
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MR. VEEDER: And the material in there 
pertains to several objections to the appropriation. 
I just didn't want to burden the record any more 
than ·I have, but you can go ahead and interrogate 
about it. I have no objection. 
THE COURT: Well --
MR. MACK: Your Honor, these include, for 
example, letters from law firm of Hancock and Coles 
in Omak. 
MR. VEEDER: That's right. 
MR. MACK: To someone other than Mr. 
Walton and I am not sure Mr. Walton has seen a copy 
of such. 
THE COURT: I will deny 38. That will 
settle it. 
(Colville Exhibit No. 38 is 
rejected.) 
MR. VEEDER: I would at this time, Your 
Honor, while Mr. Walton is on the stand, unless you 
direct me to the contrary, I would like to summarize 
into the record what I perceive to be the informal 
agreement reached in your chambers this morning in 
regard to the operations between April 14, 1978 
and April 25, 1978. Is it appropriate now, Your 
Honor? 
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THE COURT: You may, so there will be no 
question about it later. 
MR. VEEDER: The Colville Confederated 
Tribe, predicated upon that conference this morni~g, 
comprehendsthe arrangement among the parties to be 
as follows: The Colville Confederated Tribe will 
proceed to irrigate the lands in 526, 892. They 
will deliver into No Name Creek for delivery across 
the Walton property two second feet of water allowing 
approximately one~half sedond foot of water for 
seep~ge and evaporation losses. 
That water that will be delivered down to 901 
and 903 will be utilized strictly for irrigation 
and not for the purpose of fish. 
As I comprehend this informal agreement, it 
will terminate on the 25th of April unless otherwise 
extended by this Court and agreement among the 
parties. 
THE COURT: Mr. Price, is that the Waltons' 
understanding of its informal ~greement? 
· MR. PRICE: I believe that was what Your 
Honor came to the conclusion. The only thing I 
would like to add is that the irrigation be 
comported with. good horticultural practices. It 
is my understanding that we have had several days 
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of rain in Omak and I would just like the waters 
to be used properly, just not for the purpose of 
pumping. 
MR. VEEDER: I think I can certainly 
stipulate to that. 
THE COURT: Since Mr. Walton is the one 
that is involved, do you have any question about 
this agreement? 
THE WITNESS: Yes, I do. I was under the 
understanding that they wanted to withdraw one and 
a half second feet at the granite lip, and if there 
was no losses in the creek that they would so cut 
down. 
MR. VEEDER: Well 
THE WITNESS: And that also they would 
keep track of the total acre-feet used. 
MR. VEEDER: Well, what we will do, Your 
Honor, we will put in two second feet with the 
hope that a second and half will reach down there 
and that would be the arrangement that we have made. 
THE COURT: Well, I think he has raised 
two additional questions, and I do recall that all 
water was to be needed, so we know what --
MR. VEEDER: Your Honor, that is the 
situation. We will take water measurements. They 
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will be available to all parties and to this Court. 
THE COURT: And, secondly, I think his 
comment raises the question that should you find 
that you are not losi~g a half second foot --
MR. VEEDER: Our delivery will be reduced 
and he will be notified. 
THE COURT: Very good. So understood. 
The record will so show. 
MR. VEEDER: I have no further questions, 
Your Honor. 
THE COURT: Any redirect of Mr. Boyd 
Walton? 
MR. PRICE: I have nothing, Your Honor. 
THE COURT: You may step down, Mr. Walton. 
(Witness is excused.) 
MR. PRICE: Call Mr. Jones to the stand. 
Fred Jones. 
FRED 0. JONES, called as a witness herein, 
having been previously sworn 
on oath, testified as follows: 
DIRECT EXAMINATION 
BY MR. PRICE: 
Q Mr. Jones, in connection with your study of No Name 
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Creek Valley, did part of that study encompass the 
flow of Omak Creek? 
A Yes, it did. 
Q And am I correct in understanding yesterday that 
your study indicated that the flow had varied from 
a high of 13,000 acre-feet a year to a low of 
3,000-something a year? 
A Yes, 3300. 
Q And that you had made a determination that on the 
average there would be approximately 8,000 acre-feet 
flowing down Omak Creek. 
MR. VEEDER: I renew my objection, Your 
Honor, to any further inquiry about Omak Creek. I 
think it's outside the scope of this litigation. 
MR. SWEENEY: I think that this is where 
this is leading us to and I would join in that 
objection. 
MR. MACK: Your Honor, might I, we have 
gone over this, I think, and now I forget which day, 
but it is the State's position, at least, that as 
long as the Tribe and the United States include 
1rrigable acreage, just for one point, irrigable 
acres lying on either side of the body of water 
that it certainly is legitimate to have testimony 
about it. 
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THE COURT: Counsel, duri~g the luncheon 
recess I went back and reread the pretrial order 
in view of the Tribes' reference to the scope of 
that order. 
I found nothing in that pretrial order that 
limits this matter, that one of the provisions of 
the pretrial order is that we must determine the 
scope of the No Name Creek aquifer. I find no 
reference in there to whether Omak Creek is or is 
not. It seems to me that under the present state 
of the record there is a question which ultimately 
has to be resolved. 
Now, I am raising this question now, Mr. Veeder, 
because maybe you can point out to me somewhere I 
have missed the boat in my reading of that pretrial 
order. You don't need to do·it right now. You 
can do it at recess or sometime, but I'm curious 
about this. 
MR. VEEDER: Well, I outlined that in an 
earlier brief, Your Honor. I will get that brief 
out, but I will also be glad to discuss it at any 
time as to the language of the scope. from the 
pretrial order that says that the only thi~g that 
is involved is the right to the use of water of 
Omak Creek -- I mean No Name Creek. 
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THE COURT: I couldn't find it in reading 
it, but I am not going to say that I am entirely 
right. If you can call my attention to your brief 
and the date it was filed, I will read it again, 
but in the meantime, I'm going to let him ask the 
question. 
MR. PRICE: Thank you, Your Honor. 
Mr. Jones, did your study indicate whether or not 
Omak Creek is, in fact, the largest flowing body 
of water on the entire Colville Reservation, 
eliminating the Columbia River? 
Yes, it is. 
I never got down to that exhibit, but you had an 
exhibit during your testimony that indicated a 
minimum acre-foot requirement in the area of 
1800 acre-feet and a maximum in the area of 1900 
acre-feet; is that correct? 
That is correct. 
And based on your study of this area including 
all of the waters that you found in this area, 
surface waters, the groundwaters, the waters flowing 
through, over or under the area of the study 
involved, did you determine whether or not there 
was sufficient water to meet those demands? 
I believe there is sufficient --
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MR. SWEENEY: Just a moment. That can 
be answered yes or no -- I believe. Weren't you 
aski~g for an opinion? 
THE COURT: Yes, he did. 
A Yes. 
·Q (By Mr. Price) Would you explain how you arrived 
at that opinion? 
MR. SWEENEY: I'm going to object at 
this point. I expected Counsel to ask for the 
opinion. 
Mr. Price --
MR. PRICE: I will assist you. Just let 
me ask one more question. 
Q What is that opinion? 
MR. SWEENEY: Just a moment. Mr. Price 
prefaced this line of questions, one or two 
questions ~go, taking into consideration all of 
the waters that you found within the area, including 
those waters flowing across, around, nearby, 
whatever it is, and taking into consideration all 
of those waters, do you find there is sufficient 
water to irrigate, to meet the minimum requirements 
that he determined. 
Well, we are_ getti~g r~ght into this, because 
he has already brought out that Omak Creek flows 
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across the No Name Creek aquifer and what he is 
asking is whether or not utilization of waters 
·from Omak Creek would be able to satisfy the 
irrigation needs within the No Name Creek Valley 
and that would be clearly beyond what we say is 
the scope of this matter. It is beyond the testimony 
of Mr. Jones who found in his determination that 
there was no hydrologic connection between Omak 
Creek and the No Name Creek aquifer. He has already 
testified to that, so he is.aski~g to_ go beyond not 
only what we feel is the scope of the matter as 
far as the pretrial order and all of the issues 
framed in this case, but also beyond Mr. Jones' 
testimony. 
THE COURT: I think we can ·simpli·fy this 
by rephrasing the question slightly. ThLs witness 
can only tes.tify as to his opinion on the waters 
he considered in his testimony to be available to 
the No Name Creek aquifer, and you are r~ght about 
the limitation on his previous testimony, as I 
recall it. So, with that qualification, you can 
ask the question. 
Q (By Mr. Price) Mr. Jones, in your study, do you 
have an opinion based on the water resources you 
found in the study that you conducted, whether there 
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are sufficient waters to satisfy the needs of the 
minimum and maximum requiremen.ts in acre-feet that 
you testified to previously. 
THE .COURT: Just a moment. 
MR. SWEENEY: I object to that. This is --
he said in all of the waters that you found. That 
would obviously include Omak Creek. It would 
obviously include even the Okanogan River if you 
are going to go that far. It is not the question 
that the Court su·~rgested which was asked of Mr. 
Jones, what waters he considered in making a study 
as to the No Name Creek basin. 
THE COURT: Well, you are getti~g into 
semantics, but tie it down to what he said was the 
available water in his opinion. 
MR. VEEDER: Your Honor, I renew my 
objection to all of this, adding that the very 
crucial feature in the objection that I have been 
interposing and in addition to the physical situation, 
this calls for a legal conclusion. I mean, we can 
go out and take a look at the stream flowi~g and it 
doesn't follow that that water is available for 
appropriation, and --
THE COURT: He's never -- Counsel, he 
has never testified to that in my recollection. 
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f"" 
That is why I am trying to tie this down to what 
he previously said was his opinion as to the 
available water to No Name Creek and I want him 
to answer it with that restriction. 
Do you recall your testimony? 
THE WITNESS: Yes. 
THE COURT: All right, now, answer the 
question from that point of view. 
t1R. SWEENEY: I feel··we have two questions 
here, Your Honor. 
MR. PRICE: May I repose another question, 
Your Honor. 
MR. VEEDER: You mean y.ou are. going to 
have three before him? 
THE COURT: Now, now, just a minute. 
MR. PRICE: I'm goi~g to withdraw any 
previous questions and try ~gain. 
Q Mr. Jones, what waters did you consider as bei~g 
available to the No Name Creek basin in your study? 
A All of the waters that lie within the No Name 
Creek basin. 
Q And does part of tha.t consideration then take into 
consideration the surface flow .of Omak Creek as well? 
A Yes. 
Q All right. Then do you have an opinion, based on 
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A 
Q 
the waters that you have taken into consideration, 
as to wh~ther or not there is sufficient water 
available to meet the minimum and maximum needs in 
acre-feet to which you testified earlier? 
Yes. 
MR. VEEDER: I want to renew my objection, 
Your Honor. 
What did he say? Did he answer the question? 
THE COURT: Yes, he has answered the 
question. 
(By Mr. Price) And what is that opinion? 
My opinion is that there are waters enough within 
the basin of No Name Creek Valley to take care of 
these water requirements. 
All right. Would you explain for me how you arrive 
at that. 
Well, moni.tori~g Omak Creek was a part of this 
study. The stream gauge apparatus was assembled 
once more at the bri~ge and we had a number of 
stations downstream where Omak Creek was periodically 
gauged by hydrol~gists and measured to determine 
principally some data r~garding the seepage from 
Omak Creek into the No Name Creek aquifer. 
Excuse me, is there an exhibit that depicts these 
measuring, respective measuring devices that have 
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been put into evidence or to which you could refer? 
The measuri~g device?. 
Yes, that you are referri~g to? 
I don't believe I have seen a picture of it. 
All right. Go ahead and continue with your testimony, 
Mr. Jones. 
Well, these readings certainly on the stream suggest 
that there is a greater loss than was originally 
anticipated from Omak Creek into the No Name Creek 
aquifer and we have varying opinions from hydrologists 
and. geologists about this volume, but it is necessary 
to receive water from Omak Creek flow and subflow 
in order to have any water to speak of at all in 
the No Name Creek aquifer. 
All right. You say there is sufficient water. How 
would you go about utilizing that water to make it 
sufficient, to make it available? 
MR. SWEENEY: Well, I understand your --
excuse me. This is an objection. 
I understand the Court has previously ruled 
about letting Counsel inquire on this line of 
inquiry, but now he is going into asking about a 
plan to apparently divert or store waters out of 
Omak Creek and I would object to tha.t. 
THE COURT: I will sustain the objection. 
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Q (By Mr. Price) So, your testimony, then, is that 
there -- the. w.aters that you found on the basis 
of the U.S.G.S. study and your own study indicate 
that there are waters sufficient within that basin 
to meet the minimum and maximum needs to which you 
have testified. 
MR. SWEENEY: This is leading, Your Honor. 
THE COURT: Sustained. 
MR. PRICE: I have no further questions, 
Your Honor. Thank you. 
THE COURT: Cross-examination. 
MR. ~CK: The State has no questions. 
THE COURT: Mr. Sweeney. 
CROSS-EXAMINATION 
BY MR. SWEENEY: 
Q 
A 
Q 
When this study was made by you, Mr. Jones and 
the U.S.G.S., of the waters within the No Name 
Creek basin, there was also a monitoring of waters 
that flowed through Omak Creek; is that not 
correct? 
That is correct. 
And then you have made .an analysis as did the 
United States Geol~gical Survey concerni~g the 
waters that would be available for use within the 
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No Name Creek aquifer. 
A Yes. 
Q Or within the basin from the aquifer. 
A Yes. 
Q And both you and the U.S.G.S. report .i,ncluded within 
such waters that would be available, natural --
what would be available, waters that leaked or 
seeped from the Omak Creek into the aquifer; is 
that correct? 
A That is correct. 
Q However, neither you nor did the U.S.G.S. consider 
the use of waters actually flowing within Ornak 
Creek as being available for use on the lands 
within the No Name Creek Valley? 
HR. PRICE: I don't believe that was 
what he has testified to, Your Honor. 
THE COURT: He can ask him if that is 
what he said. 
A Whether I considered whether --
MR. SWEENEY: Let me strike 
A Whether I considered this in my study? 
Q Let me rephrase the question. 
Now, and limiting it to your study which 
resulted in a determination of so much waters that 
were available within the No Name Creek aquifer for 
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I 
application for beneficial use within the land 
within the valley; isn't that correct? 
A Yes. 
Q And that determination by you did not include the 
use of any waters from Omak Creek? 
A No, that study did not. 
Q And from your memory as to the U.S.G.S. testimony, 
that did not include the use of such waters; did it? 
A No, it did not. 
Q You testified that, in your opinion, there was not 
a hydraulic connection between Omak Creek and the 
No Name Creek aquifer; is that correct? 
A That's the way I testified. There is no direct 
hydraulic connection. 
Q Is that an unusual phenomena? 
A No, it's not unusual. We have it right here in 
the Spokane River system, our own county. 
Q Isn't it a fact that you regard the waters as 
available within the No Name Creek aquifer as an 
entity within itself to be considered as to the 
-- well -- . 
A Well, yes, the aquifer of No Name Creek Valley is 
an entity in itself. It receives water from three 
different sources. 
Q And what are those three sources? 
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A Precipitation, return flow from irrigation, and 
the seepage water from Omak Creek. 
MR. SWEENEY: !think that is all. 
THE COURT: Mr. Veeder. 
CROSS-EXAMINATION 
BY MR. VEEDER: 
Q Well, Mr. Jones, you did not take into consideration, 
other than the physical presence of the water from 
Omak Creek, when you made your statement that those 
waters, at least flowing across there, the surface 
flow, if they were utilized in a wholly different 
manner than they are now, might reach, might be 
sufficient for the water requirements in the No 
Name Creek Valley; isn't that correct? You did not 
take into consideration any more than the momentary 
flow of that water in Omak Creek; isn't that right? 
A The momentary flow? 
Q Well, you have testified let me review then for 
you what you have testified to. 
You said there is a natural affluent and I 
think everyone agrees, from Omak Creek into No 
Name Creek aquifer; isn't that right? 
A That is correct. 
Q The water that is flowing by is the surface flow 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2267 Jones - Cross 
1 
2 
a 
4 
5 
' 
7 
8 
' 
10 
11 
12 
1J 
14 
15 
16 
17 
11 
19 
20 
21 
22 
2J 
24 
25 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
except as diminished by that percolation or 
infiltration is the only water that you have taken 
into consideration when you testified, as you did 
yesterday, that the water naturally available is 
not sufficient to meet the water requirements in 
the No Name Creek Valley; isn't that right? 
That is correct. 
So, the physical situation of water being in the 
surface flow, and I said it was a momentary flow, 
is not part of your testimony and when I say 
momentary, I bring this in, you are aware that 
Omak Creek went dry last year; aren't you? 
Yes, I am. 
And you are aware that that is not an unusual 
phenomena, it has happened in the past; isn't that 
correct? 
Once before, as far as I know. 
At least you know, at least once. 
Okay. 
And, so, as a matter of fact, you are not testifying 
in regard to the reliability of any surface flow 
from Omak Creek on a year in and year out basis 
to take care of these claims down there; is that 
correct? 
Well, I have made a study of Omak Creek, I assure 
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you. 
Q Well, but from the standpoint of your testimony, 
on a year in and year out basis without an entirely 
new project, your testimony wouldn't have pertinency 
here; isn't that right? 
MR. MACK: Well, I will object to the 
form of that question. 
THE COURT: Sustained. I think the word 
pertinency shouldn't be used. 
Rephrase your question. 
Q (By Mr. Veeder) Now, isn't it true that the only 
reliable natural supply of water that is going into 
No Name Creek Valley at this time is the water 
naturally percolating out of that stream? 
A That's at the present time, yes. 
MR. VEEDER: I have no further questions. 
THE COURT: Redirect? 
MR. PRICE: Thank you, Your Honor. 
REDIRECT EXAMINATION 
BY l4R. PRICE: 
Q Mr. Jones, you have indicated that the aquifer is 
an entity in itself, but the aquifer, is it true 
or not true that the aquifer is not the only water 
supply source within the No Name Creek basin? 
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A That is correct. 
Q And the other sources of water in the No Name 
Creek basin would be what? 
A Would be Omak Creek. 
Q And is your opinion still the same that there would 
be sufficient water to meet the needs of both of 
your figures, a minimum and maximum needs, 
requirements, even assuming that Omak Creek may 
go dry in the irrigation season on occasion? 
A Yes. 
MR. VEEDER: I am going to renew my 
objection, Your Honor. 
THE COURT: Overruled. 
A Yes, there is. 
Q And why do you say that? 
A Well, Omak Creek has a very great peak flow and 
if that peak flow which goes to waste was utilized, 
there would be water enough right within the 
confines of the basin for both the minimum and 
the maximum water requirement. 
Q Is it your opinion that there is water in Omak 
Creek that is going to waste, and what do you 
mean by "going to waste"? 
A Well, --
MR. SWEENEY: Well, he's going to have 
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to make a determination as to what goes on all the 
way down the creek --
THE COURT: Sustain the objection. 
MR. SWEENEY: -- explain what the legal 
relationship might be. 
Q (By Mr. Price) Mr. Jones, is your opinion based, 
in part, on the flows of water in Omak Creek at 
times when irrigation is not being utilized? 
MR. SWEENEY: I will object to that. 
It is going to take an analysis of what goes on 
down on Omak Creek all the way to the Okanogan River. 
MR. PRICE: Your Honor, this man has 
testified that there is water going to waste. One 
of the things we are calling upon this court to do 
as in any water adjudication whether it be federal 
Indian water right adjudication or any other, is 
to utilize available waters and not allow them to 
go to waste. I am trying to elicit from this witness 
and make an offer of proof that he can testify or 
is prepared to testify based on his study that there 
are waters that can be utilized in times when they 
are not utilized by any other entity or person for 
any purpose, in the off-irrigation season, that 
are now going to waste. I think I am entitled to 
pursue that so that the Court may make a proper 
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determination and not allow waste of water in that 
situation. 
MR. SWEENEY: I think he should make an 
offer of proof on that, but I object to that because 
it's going to require either -- at the very least 
diversion of water out of Omak Creek into the No 
Name Creek basin which is, first of all, different 
than any situation that exists today in the basin. 
Secondly, it is going to require somebody other 
than just a cursory examination of what goes on in 
the creek to determine what rights are attached to 
the waters or Omak Creek all the way to the Okanogan 
River. 
As far as I know, it was never contemplated 
at this proceeding to determine the rights of the 
use of waters within the No Name Creek basin would 
be expanded so that we would be, in effect, bringing 
in all of the ownership farther on down the river. 
As far as this waste of water is concerned, I 
would.suggest that Counsel make an offer of proof 
on that and then perhaps we can make proper 
objection. 
THE COURT: You better make it in the 
form of an offer of proof because I do have some 
concern that we would be opening up an entire new 
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lawsuit as to the availability and use of water in 
the entire Omak Creek basin and that is not within 
the scope of this proceeding. 
MR. PRICE: Not without my objection. 
Q Mr. Jones, does your testimony encompass water 
in Omak Creek that would be called spring flow, 
spring runoff waters? 
A Certainly that would be included. 
Q And when you say waste of water, what do you mean? 
A I mean the very peak flow of the river that is not 
a firm part of a flow. It is a peak, and at the 
present time there is no place to store it. There 
is no place to use it. It is not used. 
Q What happens to that peak flow of water in Omak 
Creek? 
A It runs down Omak Creek into the Okanogan. 
MR. PRICE: My offering, Your Honor, can 
only be that we are not asking this Court for any 
adjudication of lower down in Omak Creek at this 
point. We are making an offer of proof that these 
are waters that are not otherwise utilized at any 
time during the year, as such, would not require 
a determination as to downstream users or their 
legal rights in respect thereto. 
MR. VEEDER: May I inquire -- go ahead. 
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THE COURT: Did you have -- Mr. Price, 
are you through with yours? 
MR. PRICE: Yes, Your Honor. 
THE COURT: Mr. Sweeney. 
MR. SWEENEY: Could I ask a couple of 
questions of Mr. Jones. 
THE COURT: You may. 
EXAMINATION 
BY MR. SWEENEY: 
Q Mr. Jones, you mention you were talking about the 
spring runoff. 
A Yes. 
Q That phenomenon occurs throughout the Northwest; 
does it not? 
A Yes. 
Q In water courses? 
A Yes. 
Q And it takes place in the Okanogan River? 
A Yes. 
Q And the Columbia River? 
A Right. 
Q Snake River? 
A All of them. 
Q Now, you mentioned that there are no facilities 
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for storage of water for this peak flow; is that 
correct? 
A That is correct. 
Q To utilize that would require an entirely different 
management scheme than presently exists in the No 
Name Creek Valley; is that correct? 
A Yes. 
Q You made no study as to how that would be accomplished; 
did you? 
A Well, I certainly gave it some thought, considered 
giving it some thought. 
Q But to do that would require a change in the physical 
situation as to Omak Creek and to No Name Creek 
itself; would it not? 
A Yes, it would require physical changes. 
Q Now, did you examine or make an examination of 
water rights that may exist as to the waters of 
Omak Creek? 
A No, I did not make an examination of the water 
rights. 
Q You did not; is that correct? 
A I did not. 
MR. PRICE: Can he complete his answer, 
Your Honor. I thirik it's part--
THE COURT: He said he did not make a 
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study. 
MR. PRICE: He attempted to continue and 
I think it would be pertinent. 
THE COURT: Go ahead. 
MR. SWEENEY: Well, we would object to 
this line of inquiry and this offer of proof. 
What they are talking about is an entirely different 
plan, apparently, storing water and using it, 
either diverting it directly down No Name Creek 
or storing water, using it down No Name Creek. 
This would apparently be done without consideration 
as to the effect upon the flow of Omak Creek itself 
or as to any user down below and it would be beyond 
what the witness has already testified as to what 
he feels is natural waters available for the No 
Name Creek aquifer, from the aquifer to this land. 
MR. PRICE: Your Honor, if I might 
respond. I believe he has testified that it would 
not have any effect on the downstream users in a 
determination that he has made of these waters. 
THE COURT: I will sustain the objection. 
Of course, the offer of proof is in the record. 
MR. PRICE: That is all I have. Thank 
you,Mr. Jones. 
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1 
April. 14, 1978 
MR. PRICE: Call Mr. George Maddox to 
the stand. 
GEORGE EDWARD MADDOX, called as a witness herein, 
being first duly sworn on 
oath, testified as follows: 
THE CLERK OF THE COURT: Would you please 
state your full name to the Court. 
THE WITNESS: George Edward Maddox, 
M-a-d-d-o-x. 
DIRECT EXAMINATION 
BY MR. PRICE: 
Q Mr. Maddox, where do you reside? 
A Spokane, Washington. 
Q How long have you resided here? 
A About four years, since November, 1973. 
Q What is your present occupation? 
A I am a consulting engineer. 
Q Where is your principal office located? 
A In Spokane, Washington. 
Q What is your field of expertise? 
A Generally speaking, hydrology, specializing in 
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problems dealing with. groundwater. 
Q Would you state for the Court your educational 
background, please, following high school. 
A I received a Bachelor of Arts degree in geological 
science from University of California, Berkeley, 
in 1956. Master of Science degree in geology 
from the University of Arizona in 1960 and a 
Doctor of Philosophy degree from the University 
of Arizona in 1969. Both my Master's and Doctor's 
were in geological engineering. 
Q All right. Would you give us some background on 
your job experience, please. 
A From 1956 until 1958 I worked with the Mexican 
Mining Department of American Smelting and Refining 
Company. From 1959 to 1962 I worked for the Arizona 
Agricultural Experiment Station, and from 1962 until 
1968, I worked with the u.s. Geological Survey, and 
from 1968 through 1974 I worked with the State of 
Washington first with the Department of Water 
Resources and later with the Department of Ecology. 
In January, 1975, I went on special service contract 
with the State and thereafter went into the 
consulting business first with the firm of F. M. Fox 
& Associates, and in August, 1976, I bought out 
F. M. Fox & Associates in the Northwest and started 
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my own firm, George Maddox & Associates. Generally, 
all of the work has related to the field of 
groundwater except my experience with American 
Smelting & Refining Company and there I was working 
both as a mining engineer and geologist, primarily 
in operating lead, zinc, silver mining. 
Q Have you been involved in any projects or studies 
involving groundwater in the State of Washington? 
A Yes, I have. 
Q Can you give us some examples of those? 
A I originally came to the State of Washington with 
the Geological Survey to build a digital model of 
the Columbia Basin Project to determine the amount 
of natural groundwater inflow as compared with the 
amount of recharge to the groundwater system from 
water surface deliveries by the Columbia Basin 
Project. Thereafter, I went to work with the State 
of Washington where I was a referee in the 
adjudication of water rights, and there we worked 
with several small drainage basins throughout the 
state determining the extent and priority of water 
rights and part of the work involved determining 
the limits, the hydrologic limits, of the system 
both the surface and the groundwater basins. 
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as part of my work with the Department of Ecology, 
I worked with all of the groundwater and surface 
water areas east of the Cascades as far as 
administration of water rights, and this involved 
technical readings either taken by the State or by 
the U.S. Geological Survey as a cooperative. 
Thereafter, in my consulting business, I worked 
with groundwater problems in several basins here in 
Washington and in Oregon and in Arizona and in Idaho. 
You mentioned working with the U.S. Geological 
Survey on occasions, I believe. Based on that 
experience, do you have an opinion as to the 
reliability and integrity of their work? 
Yes, I do. 
And what is that opinion? 
I have the highest regard for the Survey and the 
level of work that they do. 
George, are you -- Mr. Maddox, are you personally 
familiar and knowledgeable about the No Name Creek 
Valley, No Name Creek basin? 
In a general manner, yes. 
When did you first become acquainted with the No 
Name Creek Valley or No Name Creek basin? 
Physically, I became acquainted with it by passing 
through in approximately July, 1975. 
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And why did you happen to be there? 
I was retained, or the firm of F. M. Fox & 
Associates was retained by Mr. Walton to review 
hydrologic data that had been collected by the 
Geological Survey up to that time and give him 
some familiarity with the relation of the surface 
and groundwater systems within the Basin and to 
determine if there could be a long term water yield 
for the Basin, see if the values were available to 
make that determination. 
And were you requested to make your own independent 
determination in that regard? 
Yes, I was. 
You have been present in court during the testimony 
of the U.S. Geological Survey personnel; is that 
correct? 
Through most of it, yes. 
Have you reviewed the data supplied by the U.S. 
Geological Survey in connection with their study 
of the No Name Creek Basin, to this Court? 
Yes, I have. 
Did you develop any hydrograph in connection with 
your work? 
Yes, using data. generated by the Survey, I have 
developed hydrographs on each of the observation 
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wells measured by the Geological Survey. 
Q All right. How many are there, Mr. Maddox? 
A I don't recall. I thought there were 21 or 22 of 
them. I have only three here as exhibits. 
MR. VEEDER: Your Honor, I am going to 
interpose objections to these exhibits that are 
proposed. 
I have sometimes had the feeling that there 
was a double standard operating in regard to the 
Tribe here. In regard to such matters as these 
procedural things, I haven't complained. We have 
just gone ahead and accepted the exhibits that we 
had previously seen. These are extremely complex 
matters. The exhibits that were handed to us at 
9:00 --well, I didn't see them until after we came 
into the courtroom, going on 10:00 o'clock this 
morning, or it was between 9:00 and 10:00. 
Now, we were all directed, Your Honor, not 
later than March 20, if memory serves me, to exchange 
exhibits, to confer with one another, to exchange 
data. 
Now, there was a clear violation and I want the 
record to show a clear violation of material being 
handed to us during the court proceedings of such 
vastly complex material in regard to groundwater 
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contours, locations of groundwater movement, sources 
of water, that we would be several days before the 
experts employed by the Colville Confederated Tribes 
could possibly make a proper review for the purposes 
of cross-examination. 
I have to object and I want the record to show 
an objection that Counsel has violated Your Honor's 
direction, that we have no way of appropriate 
preparation for this matter. We are tight on time 
down to the 25th of April, and I respectfully 
submit that this is a totally unfair course of 
conduct by counsel and I ask Your Honor's 
consideration to our objections after this course 
of conduct at this ·late time in regard to these 
exhibits. 
We cannot tolerate, Your Honor, we cannot 
properly try a lawsuit with complicated 
THE COURT: Counsel, let me stop you. 
There is no jury here. You don't need to make 
any big speeches. 
You have advised me that you were not previously 
advised 
MR. VEEDER: That•s right. 
THE COURT: -- of the exhibits, and I 
previously told counsel that they must exchange 
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exhibits to prevent this very matter arising. 
Now, Mr. Price, what do you have to say in 
defense. 
MR. PRICE: I got the copy this morni~g 
the same time that Counsel did, Your Honor. We 
do not have the resources of finances and manpower 
to do everything that the Tribe has done, and I 
don't say that sarcastically. It's just a fact of 
life. I was presented with these this morning 
in terms of their being drafted when Mr. Maddox 
brought them in. He has been employed by the 
Waltons to assist them to the best of his ability, 
and if the Court wants to know the full truth, he 
is probably here without pay at this very moment, 
and we complied with what we had available. There 
has been no attempt to delay these. As a matter 
of fact, the Tribe, as I understand it, if examination 
goes according to Hoyle, they will have an entire 
week to review this data including the testimony in 
regard to it and prepare.any cross-examination they 
want, and I assume they will indicate that within 
a week they can. adequately prepare themselves. 
So, I am not making an apology to the Court. 
We have attempted to comply with the Court's order, 
because I think it was an appropriate order at the 
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time. 
THE COURT: Well, --
MR. MACK: Your Honor, might I. just say, 
I don't know what Counsel for the Tribes is exactly 
speaking of. The three exhibits that I see placed 
up there are not complex in the sense that they 
are straight line projections of water level readings 
which I think the witnesses we have had, the expert 
witnesses have already testified about. As I 
understand it, that information has been available 
to everyone. I am not going to speak to the other 
charges raised. 
MR. SWEENEY: Well, as long as we are all 
speaking, Your Honor, I have to join with Mr. Veeder. 
I had hoped we could work out some solution, 
but we haven't seen these things, and they really 
are complex. I'm not an expert on all of these 
things and perhaps those straight line projections 
aren't particularly complex, but some of these 
others that have been handed to us deserve some 
analysis, I'm sure, by people who know what they 
are looking at. 
THE COURT: In view of the Court's ruling 
and the provision of the pretrial order, I am going 
to have to sustain the objection of Mr. Veeder to 
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wish to call counsel's attention to the fact that 
this is entirely independent from the right of this 
witness to testify, and after the testimony is in, 
I will let counsel reassess whether they want to 
stay with their objection. But I will sustain the 
objection. 
You may proceed with the examination of the 
witness. 
MR. PRICE: Thank you, Your Honor. 
THE COURT: As a matter of fact, just 
looking at the clock, maybe this is a good time 
before we get into this, to take the afternoon 
recess. 
MR. PRICE: Thank you, Your Honor. 
MR. VEEDER: Your Honor, may I just one 
moment. Mr. Koch would like to be excused, if he 
may. 
THE COURT: Any counsel object to the 
excusing of Mr. Koch? 
MR. PRICE: I have got Koch and Corke 
straight. I have no objection. 
MR. VEEDER: Well, I am glad you got that 
done, Counsel. 
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further attendance at trial. 
(Mr. Koch is excused.) 
Court is in recess for 15 minutes. 
THE BAILIFF: All rise. This Court is 
in recess for 15 minutes. 
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THE BAILIFF: All rise. Court is re-
convened following recess. Please be seated. 
THE COURT: You may continue. 
MR. PRICE: Thank you, Your Honor. 
I would like to renew my offer on Exhibits J-W 
through Q-W, and last time I don't believe I 
mentioned P-W and I would like to offer that one 
as well. 
MR. SWEENEY: Counsel, which one is P-W? 
THE COURT: T like Tom? 
MR. PRICE: P like Paul. Statute on 
Non-Discrimination in Federally Assisted Programs, 
the Department of the Interior. 
MR. SWEENEY: I would like to make a 
response at this time, Your Honor. 
THE COURT: All right. 
MR. SWEENEY: As I understand it, the 
first document that is presented is L-W. 
THE COURT: Well, there is a J, the first 
one. 
MR. SWEENEY: Oh, excuse me. 
MR. PRICE: J. 
MR. SWEENEY: J-W which are entitled 
Documents Relating to the Legislative History of 
the General Allotment Act (Dawes Act), Exhibits 
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1 through 16 [sic] . 
It is our feeling that this is really a matter 
of a briefing that should be included in the briefing 
of the public records and it doesn't, as I understand 
it, purport to be all of the legislative history for 
the Dawes Act, and I think this would be better 
handled by way of any briefing or brief that may be 
presented on behalf of the Waltons rather than 
having them entered as an exhibit because they 
certainly can be referenced to the appropriate books 
and documents in the brief. 
L-W is an Abstract of Title concerning defendant, 
Waltons', real estate which is satisfactory to the 
United States as long as it is agreed that, I believe, 
it ends in 1955, and I'm not sure whether or not 
there may have been any other changes thereafter, 
but as far as it goes, it is satisfactory. 
THE COURT: I see no problem with L-W. I 
will admit L-W. 
(Defendant,Waltons', Exhibit 
L-W is admitted.) 
THE COURT: You missed K. 
MR. SWEENEY: Excuse me. K-W are Excerpts 
From the Congressional Record Containing the Remarks 
of the Honorable Henry P. Cain (who was a congressman 
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at that time from the state of Washington) Concerning 
an Historical Resume of the Colville Reservation. 
I think this would be improper because it was 
remarks extended into the record by Mr. Cain at the 
time, as I understand it, they were considering the 
bill concerning the Colville Reservation and has 
many items in there which refer to Congressman 
Cain's personal views of how things go on and I 
don't think it has any significance or relevance 
here. 
THE COURT: Well, I think as to both J-W 
and K-W, that these are matters which the Court may 
properly consider as part of the Waltons' 
memoranda, but I don't think they are properly in 
evidence as a fact. 
(Defendant's J-W and K-W denied) 
MR. SWEENEY: Document M-W 
THE COURT: Just a moment. 
MR. PRICE: I concur with that under 
normal case circumstances, Your Honor, but in view 
of the Tribes' exhibits, historical exhibits, picking 
out various statutes and letters commenting on them, 
as such I thought we would be entitled to the 
appropriate documents that we felt highlighted as 
exhibits, as they have done. 
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the Court should consider them as part of your 
memoranda. 
MR. PRICE: Okay, Your Honor. 
MR. SWEENEY: M, as in Mary, -W are 
Historical Documents Relating to the Transfer of 
Indian Allotment S-894 from Trust Status to Fee 
Simple Status, and we have no objection to that. 
I think we have provided those. 
THE COURT: M-W will be admitted. 
(Defendant, Waltons', Exhibit 
M-W is admitted.) 
MR. SWEENEY: And N-W are Documents 
Relating to the Transfer of Former Indian Allotment 
S-2371, and we have no objection ~o that. 
THE COURT: It will be admitted. 
(Defendant, Waltons', Exhibit 
N-W is admitted.) 
MR. SWEENEY: Similarly with document 
o-w which are Documents Relating to the Transfer 
of Former Indian Allotment S-525, we have no 
objection to that. 
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THE COURT: We have P first. 
MR. SWEENEY: Oh, excuse me, Your Honor. 
P-W is Statute on Non-Discrimination which we feel 
has no application in this particular proceeding and 
would object to that. It is a statute, to begin 
with. 
MR. PRICE: I suggest that we have evidence 
to quite extensive irrigation project funded by the 
United States Government, Your Honor, and we think 
it is appropriate. 
THE COURT: Well, I think the only question 
is, again, a matter of whether a statute is a matter 
for memorandum and brief. So, it will be denied as 
an exhibit. However, I don't rule that out of 
consideration. 
(Defendant, Waltons•, Exhibit 
P-W is rejected as an exhibit.) 
MR. SWEENEY: All right, the final one is 
document Q-W which are entitled Bid Documents of 
The Bureau of Indian Affairs Advertising for Sale 
Indian Lands on the Colville Indian Reservation, 
and in looking at this, these are invitations, as 
I understand it, that were issued by the BIA on 
certain land in 1969 which would have no relevancy 
at this point to any land involved in this particular 
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case. 
MR. VEEDER: Nor were any lands described 
in there that related to that case, Your Honor. I 
think it is irrelevant although I am not going to 
interpose an objection, I think it does show a 
format, that is all. 
MR. SWEENEY: Furthermore, it is noted 
here by somebody, identity unknown, it says the 
United States Government itself is selling water 
rights with land as rights in 1969 which is 
obviously a conclusion and should not be admitted. 
THE COURT: Mr. Price, what is the basis 
for the admission of Q? 
MR. PRICE: To show that the Tribal land 
was still being sold without any reservation of water 
rights in connection with those sales purporting 
that the land was being sold with the water as late 
as 1969. 
THE COURT: Well, I will admit it for that 
limited purpose. 
(Defendant, Waltons', Exhibit 
Q-W is admitted.) 
MR. VEEDER: The Tribe doesn't interpose 
any objection except that I want a commitment from 
Counsel or a statement, at least, from him that L-W 
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the abstract of title which comes down to 1955. Now, 
as I recall, Mr. Price, you told me that there has 
been no change of fee simple title. There are 
outstanding liens and obligations and mortgages; 
isn't that right? 
MR. PRICE: I have no knowledge about 
outstanding liens and mortgages. The title has not 
changed to my knowledge since --
MR. VEEDER: It is still -- you told me 
that when I went through it that day that the title 
is still in the Waltons and there has been no change 
except possible liens or obligations. 
MR. PRICE: I believe Waltons -- they own 
it. 
MR. VEEDER: I have no objection under the 
circumstances. 
THE COURT: If Counsel isn't willing to 
stipulate that the Waltons are the owners of the 
property, we are back to square one. 
MR. SWEENEY: I think that is stipulated 
in the pretrial order. 
THE COURT: I thought it was. 
MR. VEEDER: It is, Your Honor. I just 
wanted it understood. We have gone through all 
of those except this one. 
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THE COURT: You may proceed, Mr. Price. 
MR. PRICE: Thank you. 
Q (By Mr. Price) Now, Mr. Maddox, we were into the 
area of hydrographs. What are hydrographs? 
A They are a graphic representation of fluctuations 
of the groundwater level in a given observation 
well. 
Q And we have had you have been present during 
other testimony of the experts of the United States 
Government and experts of the plaintiff, Colville 
Confederated Tribes; is that correct? 
A That is correct. 
Q And were hydrographs introduced as part of their 
testimony? 
A At various stages. 
Q Do you have an opinion as to whether the United 
States Government and plaintiff, Tribe, in terms 
of their experts understand what a hydr~graph is? 
A Yes, I have an opinion. 
Q What is that opinion? 
A My opinion is that they understand what a hydrograph 
is. 
Q Now, why did you prepare hydrograph in connection 
with your analysis of the No Name Creek basin. 
A During the period that I have been monitoring for 
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the Waltons, the data gathered by the U.S. Geological 
Survey, the information has been arriving in my 
office in bits and parcels and it is extremely 
difficult to analyze in each bit and parcel, and, 
consequently, we had some working drawings which 
are hydrographs that we kept plotting the data so 
we could keep it up to date and see what was going 
on with regard to water level fluctuations that 
were being measured by the Survey. 
Additionally on the hydrographs we plotted 
pumpage from the various wells where it was metered 
so we could see a cause and effect relationship. 
Q Did you select out any particular wells in connection 
with this hydrograph, these hydrographs? 
A Due to working for Mr. Walton, I selected three 
wells, hydrographs, that I analyzed most clearly 
because those were immediately around Mr. Walton's 
property, immediately north and east of Mr. Walton's 
property. 
Q Which well was --
THE REPORTER: Say it again, please. 
Q Would you describe which wells they were, please. 
A I used Mr. Walton's new irrigation well, the Peters 
observation well and the Peters domestic well. There 
is another well nearby that is generally referred to 
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as the south Indian irrigation well. I have a 
hydrograph on it, but I had the information I needed 
from the others and that was a pumping well as well 
as Mr. Walton's well and I wanted to have at least 
two wells that were not being pumped. 
What did the hydrographs on these wells indicate 
to you, if anything? 
In general, they indicate that the water level 
changes with pumping. The more heavy the stress of 
the pumping onthe groundwater system, the greater 
the water level draws down. The one thing that I 
did note that the Peters observation well did not 
was not as reflective of changes in the groundwater 
levels as was the Peters domestic well. 
What do you mean, was not as reflective? 
The water level did not decline as far in response 
to pumping as did the Peters domestic well which 
is right nearby, nor did it recover as rapidly as 
did the Peters domestic well. 
Do you have an opinion as to the propriety of using 
the Peters well as a basis for determinations of 
calculations of water withdrawal and recharge in 
No Name Creek basin? 
I have an opinion with regard to the Peters 
observation well. 
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Q What is that opinion? 
A It is my opinion that the Peters observation well 
is a poor well to use to monitor water level changes 
in response to pumpi~g. 
Q What did you do with the hydrographs? 
A I used them, basically, to determine when the water 
level had reached a point of dynamic equilibrium 
that is prior to pumping where the water level has 
recharged as much as it was going to prior to the 
beginning of pumping, it had reached a point where 
the amount of recharge or rise in the water level 
had just about stopped. Then I used the hydrograph 
again to determine the point at which the water 
level was drawn down the greatest amount during 
the pumping season of 1977, and again used the 
hydrograph to monitor recovery of the groundwater 
levels after the 1977 pumping season. 
Q Did you employ the hydrograph in developing a flow 
· net analysis? 
A Yes. As I explained earlier, monitoring the changes 
in the water level, I could depict periods in time 
where I wanted to monitor flow for the purpose of 
constructing water level contour maps and flow net 
analysis. 
Q What is flow net analysis, please. 
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A Generally speaking, it is a pictorial representation 
of the movement of groundwater in any given system. 
Q Have you employed this flow net analysis in other 
situations? 
A Yes, I have. 
Q And could you give us some example, please. 
A Most notably and locally here in the state of 
Washington, I applied it in the Columbia Basin 
Project where I used a flow net to analyze natural 
recharge to the Quincy groundwater sub-area prior 
to the building of the digial analogue of the system. 
With that flow net I concluded that there were 
approximately 97,000 acre-feet a year of natural 
inflow in the basin and when the digital model was 
completed, the natural inflow was determined to be 
105,000 acre-feet per year. 
Q You were within very close limits of the actual 
computer model; is that correct? 
A That is correct, in that basin. I have applied it 
in other basins where it wasn't quite as accurate 
and the application of the system depends on the 
knowledge of the groundwater movement and the 
boundaries which are the primary controlling features 
of the groundwater movement. The boundary of the 
system -- you can describe the boundaries of the 
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system to make a flow net analysis of it if you 
have sufficient data. 
Are there limitations to any means of calculating 
recharge in underground aquifers? 
Yes, there are. 
And you have described what you consider to be the 
limitations imposed upon the analysis that you made? 
Partial. As I stated just a minute ago, the boun-
daries of the system are the primary controlling 
features for groundwater movement and for recharge 
to any system. 
Again, next to the boundaries, or the values, 
monitoring values, you have in the system, in other 
words, the measurements, the accuracy of the 
measurements that you have. 
Employing the flow net analysis in this case, what 
did you do and what conclusions did you reach as 
to available water? 
I first used the hydrograph of not just the three 
wells that I mentioned, that is, the Peters 
observation well and Peters domestic well and the 
Walton well, but rather I used the hydrographs of 
all the wells monitored by the Geological Survey 
to determine, first, when the groundwater system 
was most able from the recha~ge from the winter of 
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1976-'77, and I. generally arrived at a date of 
March 20, 1977. I used all of the groundwater 
level measurements that were taken by the Geological 
Survey near March 20, 1977. When I say, "near," 
the measurement might not have been taken on 
March 20, but·it may have been taken on March 16 
or March 23, then graph it on the hydrograph and I 
scaled off the distances from the hydrograph, so 
that if there were no measurements taken on the day, 
I could take the general representation on the 
hydrograph for any given well of what the water 
level probably was that day, within the accuracy 
of measurements taken before and after. 
Q Did you prepare an exhibit in that regard? 
A Yes, I did. 
Q And when was that exhibit completed? 
A That was completed, actually, last night, the final 
touches, but I did have most of it completed 
yesterday afternoon. 
Q And you have that here in the courtroom with you? 
A Yes, I do. 
on that? 
that. 
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Q Can you identify Defandant's Exhibit titled KKK-W. 
A This is a water level contour map I referred to 
earlier. The title of the map is Elevation of the 
Water Table in the No Name Creek aquifer on March 20, 
1977. Data from U.S. Geological Survey. 
Q In preparing that, what did you determine, what 
did that show you, if anything? 
A Generally, it showed that the groundwater in the No 
Name Creek basin moved from north to south, that 
there was a groundwater divide, that is, at approxi-
mately the location of the Mission, that the 
ground\voater moved to the north generally along the 
Omak Creek basin, part of which has been described 
in testimony given by others as being part of the 
No Name Creek aquifer, that the remainder from the 
Mission south, the. groundwater moved toward the 
granite lip at the south end of Mr. Walton's 
property. 
Q Do you have a designation of this groundwater divide? 
Is there a contour, groundwater contour, anything 
to identify the groundwater divide to which you 
testified? 
A Yes. The groundwater divide is shown by two contours. 
The first contour which would mark generally the 
south part of the divide is elevation 1154. The 
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contour that marks the north limit of the divide is 
elevation 1153. These two contours were specifically 
drawn as was elevation 1146, farther north. Most 
other contours, all other contours are drawn at 
five foot intervals. 
Now, by contours, to what are you referring? 
Lines drawn on the map to· represent points of 
equal head within the aquifer, hydraulic head 
within the aquifer. 
In making that analysis of the March 20 data, did 
you have any opportunity to make any observations 
about the Peters observation well? 
Yes, I did. 
What were those observations? 
The observations were that the Peters observation 
well had a water level that was higher than any of 
the surrounding wells and the surrounding wells 
were the Peters domestic well, the south, what I 
will refer to as the south Indian irrigation well, 
the Walton irrigation well, the new irrigation well, 
and the Walton old irrigation well. 
Now what you are measuring at this point is 
groundwater movement from north to south; is that 
correct? 
That is what the map shows. In other words, 
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groundwater, like surface water, flows downhill 
and what you are showing on the map is what is 
downhill to the groundwater. 
In previous testimony of.the plaintiff, Tribe, for 
instance Plaintiff's Exhibit 7, they have demoninated 
by color a portion of the aquifer in green and a 
portion of the aquifer, or whatever they call --
aquiclude in red. 
Would you describe for the Court, please, the 
boundaries of what you consider the boundaries of 
the No Name Creek aquifer to be, and could you go 
to Plaintiff's Exhibit No. 7 and outline that, please. 
The No Name Creek aquifer as I would describe it, 
would be the entire system from the granite lip to 
the north boundary that is shown on this map within 
Section 9 and it is approximately in the northwest 
quarter of the northwest quarter of Section 9. The 
township and range, I don't see. 
In other words, what is green is one part of 
the aquifer and what is red is a separate part of 
the aquifer. It is all one continuous groundwater 
system in hydraulic connection. 
All right. Thank you. 
THE COURT: I didn't get the north end. 
THE WITNESS: It would be at approximately 
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the northwest quarter of northwest quarter of 
Section 9, and I don't see -- Township 33 North, 
Range 27, E.W.M. 
Q Are you basically concluding adopting the U.S.G.S. 
and Tribes' northerly portion designation of the 
aquifer? 
A Generally, yes. 
MR. VEEDER: Your Honor, I have to keep 
the record straight on this. The Tribe and the 
U.S.G.S. have totally variable positions as to the 
boundaries of the aquifer. 
Now, if I understood what Counsel has said, 
he said are you in agreement with what the U.S.G.S. 
and the Tribes have said. And I submit that that 
cannot be the situation because they are contradic-
tory, one to the other. 
THE COURT: Well, let's limit it to the 
designation on Exhibit 7. That is what he is 
testifying from. 
MR. VEEDER: Thank you, Your Honor. 
Q (By Mr. Price) Are you in accord with the· northern 
limit of the aquifer as denominated on Plaintiff's 
Exhibit No. 7? 
A Yes, as shown on the Tribes' Exhibit No. 7. That 
line that I pointed to would be approximately the 
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groundwater divide, as far as we have data now, 
anyway. 
What is the difference between an aquifer and an 
aquiclude, if you know? 
It has generally been described by others. I will 
use my own words. An aquifer is a body of rocks 
that yields water to wells. An aquiclude is a body 
of rocks that does not convey water or yield water. 
Did you make a determination based on any measure-
ments derived on May 13, 1971, in your analysis? 
Yes, I did. 
Calling your attention to Defendant's Exhibit LLL-W, 
can you identify that, please. 
Yes. This is a second map on the same base map as 
the earlier exhibit. The title of the map is 
Elevation of the Water Table in the No Name Creek 
Aquifer on May 13 of 1977. Data from U.S. Geological 
Survey. 
And based on that data, did you attempt to determine 
the groundwater discharge being produced by natural 
stream flow as opposed to that which was being 
pumped by the Tribe into the stream channel? 
I reviewed some data gathered by the Geological 
Survey and provided to the Waltons as well as to 
others, I suppose. I see other distribution on the 
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letter I have, but :r have a copy. The copy was 
provided to the Waltons. 
And what determination was made from that data? 
In general, the data was reported, a study by the 
Geological Survey where a salt, sodium chloride, 
was used to indicate where it is being pumped and 
put in the channel in No Name Creek by the Tribe, 
and dilution factors of the salt water was used 
to calculate the amount of natural groundwater 
inflow to No Name Creek channel below the spring 
zone at the head of Mr. Walton's property, and, in 
general, the data indicates that there was approxi-
mately, 0.53 cubic feet per second of gain between 
the points of measurement which are their Points 
1 and 8, and Point 1 is the flume approximately at 
the north line of Mr. Walton's land, and Point 8 
would be at a location approximately 100 to 150 
feet south of the green line shown on the Tribe's 
Exhibit that I don't know the number of, the one 
that is on the Board. 
Plaintiff's Exhibit No. 7. 
Plaintiff's Exhibit No. 7, about a hundred feet 
south of the southernmost limit of the green line 
shown would be the last measuring point that I used 
in my determination based on Geological Survey data 
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and the flow was 0.53 cfs of gain. 
Q What does that value tell you or what can you do 
with that value, .53? 
A Knowing that gain and basic groundwater equations, 
you can calculate the coefficient of 
transmissivity which is the resistance of rock to 
the movement of groundwater for the area lying 
north of the region where the gain took place or 
the area that is generally colored green and shown 
on Tribe's Exhibit No. 7, I believe it is. 
Q Did you describe what you mean by coefficient of 
transmissivity? 
A I think I did. I will describe it again. The 
coefficient of transmissivity is a term for the 
resistance of rocks to the movement of groundwater. 
Q And of what value is the coefficient of 
transmissivity? 
A Using the coefficient of transmissivity, you can 
begin to calculate the hydrologic parameters of 
any groundwate~ body, that is, how that body will 
react in response to pumping stress and the 
location of wells, boundary conditions, recharge, 
discharge, various factors. You are beginni~g to 
have data to use to analyze, more easily obtainable 
data such as water level data. 
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Q Do you need an additional factor beyond that? 
A Well, as I say, we have Q or discharge which is 
equal to 53 cubic feet per second from the 
Geological Survey 
THE REPORTER: Could you slow down a little 
bit, please. 
Q Excuse me, Mr. Maddox, would it be helpful at this 
point is you had a paper to work the equation out 
or is that not necessary? 
A It might make it more clear for others. 
MR. PRICE: If we could have it, please. 
MR. VEEDER: May I inquire just briefly 
on this? 
You had said that your drawing -- may I ask 
the witness a question as to the source of the 
material that he is relying upon now in regard to 
the transmissivity of this groundwater movement? 
THE WITNESS: Two sources. 
MR. PRICE: Excuse me. 
THE COURT: Well, just a moment. 
MR. VEEDER: I think he should identify, 
he ·said he had U.S.G.S. sources. 
THE COURT: He doesn't have to. You can 
ask him that on cross-examination. 
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us if he is usi~g the MacNish material or the Cline 
material 
THE COURT: Mr. Price is in charge of the 
examination. 
MR. PRICE: Thank you, Your Honor. 
Mr. Maddox, would you like to proceed. I think we 
were at a point where you were going to calculate 
specific yield. 
Not specific yield, transmissivity. 
All right, pardon me. Transmissivity. 
Basic groundwater equation, Q = PIA. The discharge 
is equal to a proportionality constant known as 
permeability, kind of a hydraulic gradient --
THE COURT: The reporter has to get down 
what you are saying. 
Could you look at the reporter a little bit as you 
go along, maybe that can help to slow you down. 
Q, the discharge, is equal to a proportionality 
constant which we call the permeability times I, 
the hydraulic gradient, the rate of fall per linear 
distance, and A, a cross-sectional area. 
This was developed in the 19th century by a 
man named Darcy [phonetic]. He was working with 
rapid sand filters for cleani~g up water and later 
on this was applied by Teem [phonetic] and others 
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and we evolved from this equation, Q, ~gain 
discharge, is equal to T, transmissivity, which 
by definition is the permeability for the entire 
thickness of the aquifer no matter what that thickness 
is. Transmissivity means the permeability or that 
proportionality constant for the entire thickness 
of the aquifer, times the hydraulic gradient. A 
is width times depth. Since we· have depth expressed 
in transmissivity, we can use just width or I will 
designate that by L. From the geological study 
that was carried out on approximately May 13, 1977, 
I determined that Q, and this was my interpretation 
of their results, was 0.53 cubic feet per second. 
Q Would you write in brackets up above Q what Q 
designates, please. 
A Discharge. 
Q And then repeat your last comment. 
A The discharge of the aquifer was equal to 0.53 
cubic feet per second. 
Now, Q, in order to have our units compatible, 
you have to convert cfs to gallons per day. 
Q Did you do that? 
A This is a simple mathematical calculation which I 
won't go through here~ 
Q Did you do that? 
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Yes, I did. 
T we don't know. That is unknown. Hydraulic 
gradient, we can determine this from the water level 
contour map which is now marked as LLL-W and we 
determined this by --
Excuse me, just a moment. Have I asked you to 
identify that one previously? 
THE COURT: Yes, you did. 
Yes, you did. 
All right, please continue, I'm sorry. 
And the hydraulic gradient can be determined by 
using the rate of fall between measuring point 
no. 1 that the Geological Survey had and approximately 
measuring point no. 8 which I earlier described as 
being approximately 100 feet, a hundred fifty feet 
south of the southernmost green line that is 
shown on Tribes' Exhibit No. 7. 
We then know the hydraulic head change between 
those two. We have to determine how far the water 
flows between them, so we will draw a flow line and 
find the aver~ge flow distance between those two 
points of equal head, so we have to draw a series 
of flow lines and determine the average length of 
flow which I did, and the way you draw a flow line 
is the flow is always perpendicular to the head, 
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so you draw lines that are perpendicular to the 
contour lines as shown on Exhibit LLL-W, so you 
have a flow path. You have, then, the cha~ge in 
head, and then you can calculate the hydraulic 
gradient, so many feet of fall for so many feet of 
flow distance. The remaining value is L and that 
is the stream length line over which the measurement 
of gain took place, that is, the distance between 
approximately measuring point 1 and measuring point 
8 as measured by the Geological Survey. This I 
did by scaling it from the map shown as LLL-W, and 
I had a gradient -- I will write that in parenthesis, 
hydraulic gradient -- and flow length or stream 
length. 
Knowing these values, then, it is a simple 
algebraic matter to calculate the coefficient of 
transmissivity and numbers or the units for 
transmissivity should be gallons per day per foot 
and we have that because hydraulic gradient is feet 
per feet so those cancel out and you have a length 
in feet, so the units would check all the way 
through, and I made such a calculation and 
determined a reasonable value for the coefficient 
of transmissivity. 
Q And what was that value? 
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May I refer to my notes? 
Yes. 
I calculated 47,800. The accuracy of that number, 
in my opinion, is between forty and fifty thousand 
gallons per day per foot. 
Do- you need an additional factor in addition to 
that figure? 
To determine .the hydrologic parameters of the aquifer, 
yes, we need to know the coefficient of storage or 
in the case of a water table aquifer like this you 
need a specific yield. 
All right, and is what you are saying, the coefficient 
of storage in this type of basin is the same as the 
specific yield? 
Generally speaking, by definition, the coefficient 
of storage should be strictly applied to an artesian 
aquifer and it takes into account the compressibility 
of the water which is a value of about 10-S and is 
insignificantly small in controlling water storage 
in a water table aquifer, so specific yield 
essentially gives you storage. 
Have you calculated the coefficient of stor~ge? 
Yes, I did. 
And how did you calculate that? 
I, again, made an additional water level contour 
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map. 
And would you refer to the identification number on 
that, please. 
Yes, it is No. M, like Mike, it's MMM-W. 
And what have you designated it as on your drawing? 
The title of the map that I have here is Elevation 
of the water table in the No Name Creek aquifer on 
A~gust 20, 1977. Data from the U.S. Geological 
Survey. 
Did you have an occasion in connection with that, 
those calculations, to again make any observation 
about the Peters observation well and how it 
reacted? 
Yes, I did. 
And what observations did you make in that regard? 
I noted in that case -- first, let me explain how 
I arrived at August 20. I used the hydrograph 
again and A~gust 20, 1977, was at approximately 
the lowest water table during the 1977 pumping 
season as determined from all of the wells in the 
No Name Creek aquifer. Some of the wells had 
already started to come back because they cut 
back pumpi~g. I contoured up the data for that 
date and I noted that the Peters observation well 
was somewhat h~gher than the Peters domestic well, 
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than the south Indian irr~gation well, than the 
Walton well, but it was approximately the same 
elevation, tho~gh slightly higher, than the Walton 
old irrigation well. 
Did that tell you anything about the Peters 
observation well? 
Yes, it did. 
What did it tell you? 
It led me to an opinion that the Peters observation 
well is partly pl~gged. 
And what would partly pl~gging do in the Peters 
observation well? 
It means that it would not truly reflect changes 
in the groundwater levels in the No Name Creek 
aquifer in response to either pumpi~g or recharge. 
All right. Were you able to prepare a water level 
decline map based on the information that you 
testified to? 
Yes, I was. 
And --
As part of my determination of the coefficient of 
stor~ge I used the map that I constructed for 
August 20, 1977, and the map which I earlier 
testified to for groundwater elevations on March 
20, 1977, and is designated as Exhibit KKK, that's 
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King, King, King, -w, to determine the change in 
the groundwater levels between those two times. 
Q Did you combine those into a single exhibit? 
A Yes, I did. 
Q And would you identify that exhibit, please. 
A That is marked as Exhibit N, like Nan, NNN-W. 
Q Would you read your title on it, please. 
A Yes, Isopachs of Water Level Decline, March 20, 
1977 to August 20, 1977, No Name Creek aquifer. 
Q These calculations, now, what does this tell you, 
what are you able to do with this information? 
A Knowing the water level decline or having the 
isopachs which are points of equal decline within 
the groundwater system and, again, obeying the 
governing provisions of the system, that is, the 
boundary conditions of the system, I was able to 
planimeter the areas, that is, determine the area 
within each contour and from that area value and 
the thickness represented between each contour, 
to determine the volume of rock that had been 
de-watered during the 1977 irrigation season from 
the period March 20 thro~gh August 20, 1977. 
Additionally, I had pump~ge data available to 
me that were. gathered by the U.S. Geol~gical Survey 
from the irrigation wells in the basin which are 
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the primary stress on the system. 
I then could calculate the volume of water 
that had been removed to create the water level 
decline that I had measured. 
And what does that tell you? 
That will show the specific yield. 
And did you arrive at a specific yield figure? 
Yes, I did. 
And what was that figure? 
10.6 percent for the entire aquifer. 
Are you intimati~g that is a gross figure for the 
entirety of the aquifer? 
That is correct. It partly takes into account the 
red and .also takes into account the green as shown 
on Tribes' Exhibit 7, I believe it is. 
It takes in the entirety of the area marked in 
red and green on Plaintiff's Exhibit No. 7. I 
think you better designate a southern terminus on 
Plaintiff's Exhibit No. 7 because the red continues 
down to the head of Omak Lake. 
It would be down to the granite lip at the southern 
end of Mr. Walton '·s property. 
And what does that f~gure, specific yield figure 
represent, Mr. Maddox? 
Again, it gives you the second parameter that you 
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need to evaluate all of the hydrol~gic parameters 
of the. groundwater system and that is for any 
groundwater system other than boundaries. In other 
words, there are three values that are primary for 
any system. First are the boundaries. That is of 
overall importance. Second is the transmissivity. 
The third is the coefficient of storage or in this 
case specific yield. 
Knowing the coefficient of storage, are you able 
to compute the hydrologic parameters of this aquifer? 
Yes, I can. 
And can you calculate the amount of inflow during 
the non-pumping season? 
Yes, and I did. 
And what would that give you? 
It would give me the amount of groundwater that 
would move into the groundwater system in No Name 
Creek basin and fill up the void created by 
withdrawals. From this value I can determine a 
general value for the recharge to the system during 
conditions for 1977 and to whenever the time ends. 
Have you computed such a f~gure? 
Yes, I did. 
Is that depicted -- did you employ any other 
exhibit in that regard? 
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Yes. I, .again, used the hydrograph to determine 
the rise in the water levels and at the time that 
I made these calculations, the most recent data 
available were in January. I will give you the 
exact date. January 5, 1978. 
What is the designation of that exhibit, Mr. 
Maddox? 
It is a water level map and is designated as 0, like 
Orville, 000-W. The title is Elevation of the 
Water Table in the No Name Creek aquifer on 
January 5, 1978. Data from u.s. Geological Survey. 
In computing that data for that exhibit, did you 
have an opportunity to observe the Peters observation 
well? 
Yes, I did. 
How did it react in comparison to the other wells? 
The Peters observation well at this time reacted 
in general as did all of the other wells. They all 
rose and all were at approximately the same elevation 
in the general area shown there. They did not seem 
to deviate at all. 
What information did you derive at this point, then? 
Knowi~g the water level elevation for January 5, 
1978, and the water level elevation for A~gust 20, 
1977, I could calculate the volume of groundwater 
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that had moved into the system between those two 
dates, that is, August 20 and January 5 -- August 20, 
1977 and January 5, 1978. 
And did you actually calculate those and prepare 
an exhibit showi~g that? 
I have such a water level recovery map, yes. 
And would you identify that, please, for us. 
That is identified as P, like Parker, PPP-W, and 
the title of th~ map is Water-Level Recovery 
A~gust 20, 1977 to January 5, 1978, No Name Creek 
aquifer. 
From that, with your calculations, were you able 
to determine the amount of. saturation of the rock 
by the water? 
Yes, I was. 
And what was that? What did that tell you? 
May I refer to my notes. 
Certainly. 
What I found from this map, again, I contoured the 
points of equal saturation so that I had an Isopach 
map. I then used ·a· polar planimeter to determine 
the area within each set of contours and knowing 
the thickness and my specific yield I could calculate 
a volume of. groundwater. that had to come into the 
basin to fill up the void created by pumping during 
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the 1977 season. 
Again, the limits of my calculations are that 
there was pumping that continued beyond August 20, 
1977, not a great deal, but it continued on, so 
what I give you here, realize there had been some 
pumping, some. groundwater withdrawn during the time 
that I '·m showing the volume that I have calculated 
coming in, so it is a conservative volume for that 
period of time, conservative volume and it represents 
only that period of time, that is, August 20 through 
January 5, and the volume I calculated in acre-feet 
is 440.98 acre-feet. In my opinion, the accuracy 
is 440 acre-feet. 
Q All right, do you have an opinion based on the 
amount of recharge within the confined period, 
restricted period to which you have testified, as 
to the amount of water available recha~gi~g the 
aquifer during an entire season? 
A Y~s, I have such an opinion. 
Q What is that opinion? 
A It is my opinion that the volume of recharge in 
the basin to the entire year is approximately 
three times the volume I computed for the period 
of August 20 thro~gh January 5. In other words, 
it would be about twelve to thirteen hundred acre-feet. 
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A year? 
Yes, that is correct. 
And do you have an opinion as to whether that amount 
of water could be withdrawn on a year to year basis 
without damaging the aquifer? 
I would have to condition my opinion. 
Go ahead and condition your opinion. 
If·. whoever administers the groundwater system 
would tolerate water level decline such as we had 
during 1977, that volume of water could be withdrawn 
on a year to year basis. 
Mr. Cline [sic], based on your analysis and your 
determination of between twelve and thirteen hundred 
acre-feet of recharge, do you have an opinion as to 
the reliability of the u.s. Geological Survey's 
opinion as to the amount of water available or 
being recharged into the aquifer on that basis? 
I have such an opinion. 
And what is that opinion? 
It is my opinion that their computations are accurate, 
though conservative. 
By conservative, what do you mean? 
I mean that, as the Geological Survey stated, this 
is the amount of annual water supply that can be 
withdrawn from the aquifer and I am paraphrasing 
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Mr. Cline's report. It is my opinion that the 
amount they computed is a conservative amount and 
you can take more than this amount on a year to year 
basis. There will be a water level decline but the 
decline is not such that you go into what is 
generally termed a mining situation, that is, the 
water level will recover, perhaps not every year, 
but within any sequence of years, probably within 
a five year sequence you will have a return back 
to its normal or standard elevation, this designated 
elevation by whatever agency manages it. 
Q You used the number five years. Does the number 
five years have any special significance to you 
or for you? 
A Yes, it does. 
Q And what is that? 
A In analyzing hydrologic data, it is required to have 
a minimum five years of data to have statistical 
significance. 
Q Do you have an opinion, then, as to whether the 
opinions testified to in this proceeding, including 
your own, have to be processed or conditioned on 
the fact that more data would be needed to conclu-
sively come to any -- to come to any conclusive 
determination about the recharge? 
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A I have such an opinion. 
Q And what is that opinion? 
A It is my opinion that all of the professional and 
expert opinion given here is based on insufficient 
data and is conditioned to the insufficiency of 
these data in terms of statistical accuracy. 
Q That data could be -- do you have an opinion as 
to whether the accuracy could be improved if the 
data were continued or obtained, made available, 
for a five, full five year period? 
A I have such an opinion. 
Q What is that opinion? 
A It is my opinion that a minimum of five years of 
data should be obtained before any hard and fast 
management decision is made for groundwater and 
surface water in the No Name Creek drainage basin. 
MR. PRICE: Your Honor, at this time I 
would like to move for the admission of the exhibits, 
Defendant's Exhibits PPP-W, KKK-W, LLL-W, MMM-W, 
NNN-W, 000-W, with the preface that the United 
States Government will recall that they supplied 
us with their data the morning Mr. Jones started 
to testify, as well. 
MR. SWEENEY: That isn't quite accurate, 
but as far as these exhibits are concerned, they 
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have been testified to. I think that we could 
reserve that until we have had a chance for the 
opposing people with knowledge about these things 
to have a look at them and tell us whether or not 
they are an accurate representation. 
THE COURT: Reserve ruling. 
(Ruling is reserved on 
Defendant, Waltons', Exhibits 
KKK-W, LLL-W, MMM-W, NNN-W, 
000-W, PPP-W. ) 
MR. PRICE: (To Mr. Veeder) I didn't 
hear what you said. Did you want to make a comment. 
MR. VEEDER: Well, I'm certainly, from 
the standpoint of any offer of this data, I am asking 
that we have a full opportunity to review it, and 
THE COURT: I have reserved ruling so 
counsel can look at it. 
Q (By Mr. Price) Mr. Maddox, I would like you to take 
a little different tack at this point and I want 
to pose a hypothetical to you in terms of what 
would happen if the Waltons packed up and moved 
away tomorrow and the land was not utilized in the 
future. Under those circumstances, based on the 
other information that you have pursuant to the 
United States Geological Survey and your own study, 
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do you have an opinion as to the amount of water, 
if any, that would be consumed naturally on that 
land that could not be used or consumed by anybody 
else either above or below what is referred to as 
the Waltons' property? 
A I have such an opinion. 
MR. VEEDER: Your Honor, I am interposing 
an objection. This is far too speculative. It has 
nothing to do with any of the facts that are before 
us when they said if they packed up and left, then 
would there be anything in the lands that are not 
occupied, I simply submit, Your Honor, that that 
has no relevancy in this proceeding. 
THE COURT: Well, it may have some 
relevancy, Counsel, as to what the natural consumption 
of the water is if no one were pumping or using 
irrigation on the crops, so I will let him answer. 
MR. PRICE: Thank you, Your Honor. 
Q What is your opinion, Mr. Maddox? 
A My opinion that natural consumption of water by 
vegetation on the land now occupied by Mr. Walton 
would equal a volume that is approximately being 
used by Mr. Walton to irrigate what I understand 
to be about 110 acres. 
Q Would you explain how you arrived at that opinion, 
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please. 
A Yes, I have used water duties that were calculated 
using the modified Blaney-Criddle equation and are 
published by the Washington State University. I 
don't have a copy of the exhibit in front of me, 
but it has been introduced at this hearing. 
Q Go ahead and continue,Mr. Maddox. 
A That publication shows a volume of water as determined 
by the Blaney-Criddle equation for the Omak area 
in general for various types of crops. I have seen 
on Mr. Walton's land, and it is my understanding 
that he normally cultivates meadow grass or irrigates 
meadow grass and alfalfa. I don't recall the number. 
It seems to me it's 39 inches as shown on the table. 
Q Excuse me. 
MR. PRICE: May I approach the witness, 
Your Honor. I think we have the exhibit. 
THE COURT: You may. 
Q (By Mr. Price) Showing you what is marked 
Plaintiff's Exhibit 36-2, is that the report to 
which you are referring? 
A That is correct. 
Q Would you continue, please. 
A I did all of my computations on Table 2 which is 
the five year frequency of occurrence, irrigation 
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requirements for crops at selected Washington 
locations which is on page 5 of the publication. 
At that page they show for Omak for alfalfa the 
39 inches, pasture grass, 31 inches. I was provided 
some maps by Mr. Walton showing the approximate 
areas on which he grew alfalfa normally, irrigated 
alfalfa, and normally grew pasture grass. I 
determined these areas using a planimeter, within 
the accuracy of the maps supplied which were 
basically a Soil Conservation map. 
I then applied judgment that I have developed 
over the years here in Washington. This judgment 
is that normally farmers don't really care about 
supplying the full amount of water requirement for 
a plant. The Blaney-Criddle equation as originally 
derived, part of it was a joint investigation 
developed during World War II. 
MR. MACK: Your Honor, I missed that one. 
A Well, the Blaney-Criddle equation was originally 
derived to determine plant water requirements and 
was done as part of the Pecos River joint 
investiation done by the federal government. I've 
forgotten the one, one of the war production boards, 
or something, so that there could be, if World War 
II had continued on for a long period of time, 
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planning for food for whoever, and the data was 
very localized for the Pecos drainage, and later 
on the equation was modified to make it more 
general, and what the equation computates is the 
total volume of water that should be supplied to 
a plant so that water is not a limiting factor in 
the growth of the plant. 
Q That is not particularly relevant to how a farmer 
applies water to the plant, however, is it? 
A That is correct. 
Q And that figure doesn't take into consideration 
four inches of groundwater carried over from 
winter; does it? 
A That does not. That is correct. 
Q Would you continue. 
A In general, I found with my work with the State of 
Washington and the Geological Survey within 
Washington that farmers apply about two-thirds of 
the volume indicated on Table 2 of the publication 
designated as Plaintiff's Exhibit 36-2. 
Using this value, I computed a volume of water 
that was most probably the volume of water that 
Mr. Walton applied to his land. Now, again, 
experience with the State of Washington shows that 
you needn't add any efficiency for delivery system, 
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that the two-thirds of the amount of water shown 
on that table takes in delivery efficiencies. 
Q So, you are not increasing that figure based on a 
65, 70 or 75 percent efficiency. 
A No, you take that figure and take two-thirds of it 
and that generally, as a practical matter, is what 
the farmer puts on the crop. The farmer is most 
interested in that first quarter or half inch of 
irrigation. He doesn't care about the rest of 
it, but he wants to get the plant up so he can 
put cattle on it or he can cut it. He is interested 
in a profit, not pleasing a plant. 
On the contrary, taking the same area, the 
110 acres, approximately, that was on Mr. Walton's 
land, if Mr. Walton was not there and I see the 
land below the granite lip, and this is most 
particularly in 1975 and early 1976, it was overgrown 
with alders, various types of grass so that it had 
a combination of what I will term here as 
phreatophytes, water-loving plants that will put 
roots down in water and take up all of the water 
they need. 
There are no good values for phreatophyte 
water consumption in the state of Washington, and, 
consequently, I used the same table and the same 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2333 Maddox - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
11 
18 
19 
20 
21 
22 
23 
24 
25 
56 
publication , that is, the publication designated as 
Plaintiff ' s Exhibit 36 - 2, Table 2 , for the Omak 
area , and used a water duty for orchard with cover 
and that is about 44 inches of water. I did not 
decrease that by two-thirds. This was a judgment 
factor. Since the phreatophytes would have the 
ability to use all of the water that would be 
available to them. There is shallow groundwater on 
most of Mr . Walton ' s land . The plants would have 
no trouble, the large trees would have no trouble 
reaching the water , and as t he trees would reach 
the water , the alkali layer as testified to by the 
senior Mr. Walton would be penetrated and , therefore, 
the plants would get all of the water they wanted 
to have and that they needed under the climatic 
conditions that would prevail , and I said that this 
was 40 inches for the amount computed by the Blaney-
Criddle equation for orchard with cover. 
Comparing the two values , and , again , I added 
one other factor . I used a 70 percent cover for 
the phreatophytes . That is , you coul dn ' t have a 
100 percent cover of the land by phreatophytes because 
some of the trees would begin to drop , to die , and I 
used actually a range of values from 65 to 75 and 
this is recommended by the Department of Agriculture 
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A 
pamphlet. I have forgotten the number. It is 
entitled "Phreatophytes." When you get over 75 
percent phreatophyte coverage you have to go through 
specific species of plants. Therefore, I cut down 
on total area. In other words, of my total 110 
acres, I took first 60 percent of it, and then 
65 percent, and then 70 percent, and calculated 
the volume of water that these plants would require. 
So you were actually decreasing the amount of water 
requirement. 
By decreasing the acreage~ yes. 
And then I compared it with what Mr. Walton is 
using now, and it came out to be approximately the 
same. Mr. Walton was using 2 to 5 acre-feet more 
than the plants would use themselves, but I was 
using approximate values, both from Mr. Walton 
and for the plants, and I said, weLl, they about 
balanced out. 
MR. PRICE: I have no further questions 
at this time. Thank you very much, Mr. Maddox. 
THE COURT: Cross-examination, Mr. Mack? 
CROSS-EXAMINATION 
BY MR. MACK: 
Q In your work with the State of Washington, Dr. 
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Maddox, did you help to work on any groundwater 
management schemes adopted by the State eventually 
through regulations? 
Yes, I did. 
And which were those? 
The management regulations for the Quincy groundwater 
sub-area and for the Odessa groundwater sub-area. 
And the Quincy groundwater sub-area, I understand, 
is an area about how big and near where? 
The size of it, it is quite large. I don't recall, 
and it is near Moses Lake. 
It covers the same ground generally as the Columbia 
Basin, the present Columbia Basin Project? 
Only a portion of the Columbia Basin Project, that 
portion of the Columbia Basin Project that lies 
north of the Saddle Mountains and south of the 
Beasley Hills. 
Is it correct that that area was set aside by the 
State for special treatment beginning with a 
r~gulation which was codified as Chapter 173124 of 
the Administrative Code? 
A That is correct. 
Q And is the Odessa area generally east of that area? 
A That is correct. Bounded by the East Low Canal 
of the Columbia Basin Project. 
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Q And was the Odessa area also set aside for special 
management by the Department through a r~gulation 
in the Administrative Code? 
A Yes, it was. 
Q And in the Odessa area was there adopted a scheme 
of management which included the idea of planned 
declines in the water table? 
A That is correct. 
Q And is that an uncommon thing to do? 
A No, it is very common. 
Q And why was that done in the Odessa area? 
A Based on the statute, RCW 9.44.130 which requires 
two things, safe sustaining yield and for limitation 
on permits, and reasonable, feasible pumping. As 
designated by the legislature the Department of 
Water Resources and later the Department of Ecology 
had an economic study to determine what is reasonable, 
feasible pumping and by approaching it from the 
point of view of economics, they defined it, in 
fact, as being an economic limitation. 
A study which was conducted by the Washington 
State University and ended in 1972 found that the 
total depth of pumpage, lifting of groundwater for 
growing wheat, which is the primary crop grown in 
the area, was not as governing as was the rate at 
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.which the water table declined. Their economic 
evaluation found that if the water level declined 
at rate of less than ten feet per year, that 
groundwater users could afford to deepen their 
wells, increase the efficiency and size of their 
pumping work so as to continue to exploit the 
groundwater resource. 
Q And, in essence, didn't that scheme contemplate the 
lowering of the water table so as to maximize, if 
you will, the efficient use of water in the Odessa 
area? 
A That is correct. 
Q And is that scheme presently being used in the Odessa 
area? 
A It is. 
Q Now, Dr. Maddox, are you familar with the work and 
reputations of Mr. Cline of the U.S.G.S. and of Mr. 
MacNish? 
A Yes, on both the gentlemen. 
Q And what are their reputations? 
A They are excellent. I have worked with Mr. Cline, 
not on the same project, but I worked with the 
Survey. We worked in the same office. He was 
working on one project and I was working on another 
one. I was impressed by his professionalism. Since 
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that time I have had the opportunity to use his work 
as part of my work and the same will go for Mr. 
MacNish , although I have never worked with Mr. 
MacNish. He wasn't in the district when I was 
here. 
And you used U.S .. G. S. data in your studies for.:this 
area. Do you have an opinion as to the reliability 
of the measurements and the data supplied to all 
parties of this litigation by the U.S.G.S. for this 
area? 
Yes, I have such an opinion. 
And what is your opinion. 
It is my opinion that the data are accurate within 
the accuracy of obtaining such data. 
Now, you referred to a digital analogue and a digital 
model for the Quincy sub-area with respect to the 
figures of recharge you had, you had computed your-
self. To your knowledge, were your figures used in 
any way in the adoption of the·regulations that you 
referred to earlier? 
Not my flow net figures. The values from the 
groundwater model were. 
And you helped work on that also, the groundwater 
models? 
Yes, the one on the Quincy basin, not the one on 
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Q Yes. 
You referred to a hydraulic head. What did you 
mean by that? 
A The pressure, hydraulic pressure, the feet of pressure 
above some point of measurement which is generally 
mean sea level. 
Q And you also referred to coefficient of transmissivity. 
Was that known generally in what one might say older 
texts as a coefficient of transmissibility? 
A That is correct. 
Q And the equation which you have used, which you said 
was developed by Darcy, is that Darcy's equation or 
is that a variation of it? 
A The top one, Q is equal to PIA, is known as Darcy's 
Law or Darcy's equation. 
Q In your work for the depths of the aquifer and the 
thicknesses and all of that, have you assumed certain 
things for which there may not be data developed as 
of today? 
A Yes, I made such assumptions. 
Q What are they? Could you explain them? 
A My assumptions are, first, that the gneissic or 
granitic rock which forms the general country rock 
surrounding the No Name Creek aquifer is impermeable. 
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In other words, the amount of water that is 
contributed to the No Name Creek from that rock is 
infinitesimally small. The second feature that I 
have assumed is that you have homogeneous isotropic 
conditions. I know generally that it is not 
homogeneous as would be defined normally as being 
all one rock type, but it has various types of rock 
types. Taken in the gross, you consider the body 
of the aquifer to be homogeneous. The third general 
assumption that I have made is that the boundary 
conditions would govern throughout and would be only 
those boundary conditions imposed by the non-porosity 
or lack of contribution to groundwater of the 
granitic or gneissic country rock. 
Q Arid aren't all of these assumptions reasonable to 
have been made, in your analysis? 
A In my opinion, they are. 
Q In knowing the extent of data presently available 
or available at present to all parties, is it not 
true that for a hydrologic analysis to be made of 
recharge and various other matters for this aquifer, 
that certain assumptions must be made by hydrologists? 
A That is correct. 
Q Dr. Maddox, in your work for the state of Washington, 
did you work in the eastern Washington area, 
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especially at times? 
A Primarily, I worked in eastern Washington, yes. 
Q And in so doing, did you, for the Department, 
analyze permit applications and the issuance of 
permits and the issuance of certificates? 
A They were analyzed under my direction. Occasionally 
I would look at one. Usually if it dealt with an 
application for a right within the exterior 
boundaries of an Indian Reservation, I would 
personally look at it. 
Q And did you, in your work with the Department and 
in doing that and in other things, have cause to 
examine and to consider such things as individual 
irrigation projects, water duties for crops 
proposed to be watered, delivery systems for 
projects, and capacity of aquifers proposed for 
various projects? 
A Yes, I did. 
Q And you did that over a period of how many years? 
A For the State of Washington, from approximately 
December, 1968 when I went to work for the State, 
through April, 1975 when my personal service contract 
terminated. During that entire time that is 
primarily what I was doing, both as referee 
adjudication and as administrative responsibility 
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for the eastern region. 
Q And when you said that you were a referee for 
adjudications, are you referring to a referee as 
provided for general water adjudications in the 
State of Washi~gton in Chapter 90.03 of the 
Revised Code? 
A Yes. 
MR. MACK: Thank you, Your Honor. 
THE COURT: Mr. Sweeney or Mr. Burchette 
for the Government? 
MR. SWEENEY: Your Honor, I find myself 
at somewhat of a loss. We have just got all of 
the testimony plus these exhibits and I would 
request that if you could give the time to review 
these exhibits, particularly, so we could make a 
valuable contribution to the knowledge in this 
case for our cross-examination of Dr. Maddox. 
THE COURT: Mr. Veeder, are you prepared 
for cross-examination? 
MR. VEEDER: No, indeed, Your Honor. 
THE COURT: Well, we could run a little 
while longer if we have anything else to do, 
otherwise we will just put this off until the 25th. 
MR. PRICE: Your Honor, I would like to 
make one· more offer in terms of --
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2343 Maddox - Cross 
I 
r-' 
1 
2 
a 
4 
5 
' 
7 
8 
9 
10 
II 
12 
f' 11 
14 
15 
1C5 
17 
18 
19 
20 
21 
22 
21 
24 
25 
~ 
66 
THE REPORTER: Would you make it up 
here, please. 
MR. PRICE: Excuse me. 
I would like to make one more offer in terms 
of commencing of irrigation. Again, I conferred 
with Mr. Bennett and I would like the Court to have 
the benefit of his knowledge as to the actual 
necessity of commencing before May 1, unless the 
Court is interested in obtaining pumping data before 
we return to Court next week, that it would not be 
necessary for the crops there, and that is his 
testimony -- it is not testimony, but his offer 
that until May 1 it wouldn't seem appropriate that 
irrigation is necessary on the land out there, but 
unless --
MR. VEEDER: Your Honor, are we changing 
the agreement we entered into; is that right? 
THE COURT: I'm not sure. 
MR. PRICE: I • m making the proposal to do 
that. Of course, the Court has to consider my 
proposal, Mr. Veeder. I would just like the Court 
to have the benefit of Mr. Bennett's information 
r~garding the necessity of requirement for 
commencing irrigation prior to May 1. 
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my objection to that. 
THE COURT.~ Well, ref.resh _my memory. 
Under the stipulation or informal .agreement I don't 
recall a beginning date being specified, but maybe 
I'm wrong. 
~-iR. VEEDER: Yes, there was, this week, 
today, I mean today or tomorrow. 
THE COURT: All right. 
MR. VEEDER: That is what we agreed to. 
THE COURT: Well, I think if we agreed 
with that, we better stay with it. 
MR. PRICE: I would like to renew my 
offer again in connection with, if I can refrain 
from throwi~g my books around and losing my place, 
Mcintyre v. United States, Your Honor, in which the 
Court specifically took in the consideration 
MR. VEEDER: Is that 101 F.2d? 
MR. PRICE: Yes. Maybe you can assist me, 
Counsel, on the page number. 
MR. VEEDER: I don't have the memorandum 
right on my tongue, but I will find it. I think it 
is U.S. v. Mcintyre. 
MR. PRICE: If the Court will indulge me 
just one moment, please. 
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can step down if you are not prepared to finish yo ur 
cross - examination . 
MR . SWEENEY : If the Court would indulge 
o ur request , I would apprecia t e t hat. 
THE COURT : You may step down . 
(The witn ess is temporari ly 
excused . ) 
MR . PRICE : The Court in U. S . v . Alexander 
was concerned with Indian water rights and the 
al l ocation of the same , and for what it ' s worth , 
I woul d like t he Court to b e awar e , t hat i n trying 
to reach an allocation of t h e waters , a l though the 
Court n ever did reach that determi nation , finding 
there were not indispensable p a rt i es , they made t he 
commen t t hat the natural f l ow of water on the 
Flathead Indian Reservation in Montan a is not 
s ufficient to irrigate the irrigable area of all 
of t h e Indian allotments in that reservation to t h e 
ext ent n ecessary to produce c rops to the full ext e nt 
of t he soil . 
So , there is suffi cient water to rai se good 
c rops and all of the irrigable area of Indian allot-
ments on the Flathead Indian Reservation in Montan a 
if a l arge part of the wat er stored annually in 
t he Flathead irrigation pro j ect system dur ing the 
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spring runoff and after the irrigation season is 
over in the fall is added to the natural flow during 
the irrigating season on the Flathead Indian Reserva-
tion in Montana. 
I think my point is and I think the courts are 
interested in determining what water is available 
if there is excess water prior to the irr~gation 
season and following the irrigation season, and I 
think the Court would be interested, the courts 
will be interested in that aspect of the case, and 
I would like to review our offer of proof in that 
r~gard. 
MR. SWEENEY: Well, that is a traditional 
reclamation project that is being talked about in 
that case, the same thing that happened to the 
Yakima project, they store up the excess water for 
the runoff through a series of reservoirs and then 
monitor the release of the waters throughout the 
growing season. That is not the situation we have 
here. 
THE COURT: Well, I am aware of the 
problem created by that Yakima situat~on when 
allocations of water artificially stored are 
allocated without making the Tribe a party to the 
litigation and now we are back into the soup again 
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because of this very problem which raises the question 
that Mr. Price has raised many times during the 
course of this trial. I think you are the one that 
raised it during the course of this case, as to 
whether or not we have got all of the necessary 
parties before us if we expand the consideration to 
the waters of Omak Creek. Maybe it was Mr. Veeder. 
Somebody raised the question, but this is something 
that I am very much aware of and we have this 
problem. 
MR. VEEDER: That is certainly, and I 
raise the issue inunediately because I have looked 
at the pretrial order and I have filed a comment 
with Your Honor within -- well, I think I filed it 
in March 20 pointing out that the subject matter 
of this case is spelled out in the pretrial order 
and, of course, once ~gain, it was not Mcintyre, 
it was Alexander that you were talking about. 
The facts of the situation in the case of 
U.S. v. Alexander, 131 F.2d rather than 101. I 
thought you were talking about Mcintyre. 
In that case, it was a specific statute saying 
that the Indian can deliver all of the water neces-
sary to irrigate the irrigable land and that is 
the 1908 and that one, as I recall, it has nothing 
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whatever to do here, there is a totally different 
situation, but in regard to the issue that I have 
raised, there are numerous allottees upstream whose 
lands are not irrigated presently on Omak Creek, 
there is a large area downstream with numerous 
defendants, numerous owners, who are not parties to 
this case. 
Certainly, Your Honor, if we are going to have 
a general adjudication of a wholly independent 
watershed, I think they have to recast the original 
proceedings, recast the pretrial order and name all 
of those parties defendants, and I respectfully 
submit that that is what the law is. 
This is an independent cause of action in regard 
to a specific quantity of water that can be 
determined by Your Honor independent of any other 
watershed. There is not a witness who has testified 
here yet who hasn't said, yes, there is a natural 
influence or infiltration from Omak Creek. That is 
totally agreed to, but that is a natural affluent. 
If we bring in more water by some induced method 
or if we are going to store water upstream by some 
large project as was undertaken on Flathead, then 
you have got a horse of a different merry-go-round, 
a totally different situation. 
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I think it is late in ·the day now to talk 
about bringing in parties and creati~g a new 
lawsuit. 
THE COURT: Well, counsel, we can't do it. 
We are too far down the road, but I must state that 
I have some real concern over whether or not you 
can piecemeal water allocation on a reservation. 
If we take the theory, at least as. I understand the 
basis of the Winters decision, and I think that is 
the basic law 
MR. VEEDER: Certainly it is. 
THE .COURT: -- that we are dealing with, 
that the Indians have the right reserved to them 
by the treaty or by the executive order, I don't 
think it makes any difference, waters that can be 
beneficially used for Tribal purposes. 
Now, if this is the theory of the Winters case, 
shouldn't we have viewed the entire reservation as 
a unit, because otherwise we are going to. do harm 
to the western concept of beneficial use of water 
without waste and unlike the common law concept. 
In other words, we may be into the very thi~g that 
you are talking about right here. Why should water 
which can be beneficially used for both the Indians 
and non-Indian users be permitted to escape downstream 
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beyond the capture of beneficial use just because 
we are limited in this lawsuit to one small aquifer. 
I have some real concern about where we are in 
this case. 
MR. VEEDER: Well, Your Honor, I will 
be glad to respond to what you are saying. We are 
looking, we are viewing a s~gment of the reservation 
with a totally separate and distinct water supply. 
I have spent my life in this business and I have 
never heard nor have we ever participated in a 
lawsuit where, as in the Yakima Reservation -- it 
is a good one. You are looking at that today under 
a decree that I've participated in in 1945. The 
concepts there both in the Ahtanum case and the 
Yakima River case, we have Toppenish Creek, we have 
Satus Creek, we have all of those other streams, 
and I respectfully submit that if the Court wants 
to take into consideration every single affluent, 
every single stream, it would be totally impossible 
to make that kind of type of allocation as a 
practical matter, and as a practical matter in regard 
to No Name Creek you are confronted with the same 
problem. 
Here we have a stream system totally independent 
from another system and I respectfully submit we 
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are entitled to have a decree adjudicated, the 
separate rights to the use of water without being 
required to undertake a general adjudication of 
an entirely independent stream system, and I 
request consideration to be given this fact. 
Omak Creek is an affluent of the Okanogan River. 
If we go -- why don't we go all the way up the 
western bounaary and bring in every individual 
on the Okanogan River. That is about what we 
are talking about. So the statement would be that 
we started .out with one defendant in regard to a 
stream system that has been clearly and specifically 
defined, and we are goi~g to spread it out throughout 
the entire -- could be the western United States. 
THE COURT: Well, Counsel, the reason 
for my observation is one of your neighbori~g 
Tribes, the Yakima, are raising this very question, 
and are in the process of attempting to sue every 
water user in the entire Yakima watershed, some 
5,000 owners. The neighboring tribe apparently 
takes the position in that lawsuit, and we haven't 
gotten to it yet, that you cannot take part of the 
reservation and say, well, part of the watershed, 
an aquifer, and consider allocation of the water 
totally unrelated to the neighboring aquifers or 
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stream flows within your unit which in our case 
is the reservation, because that is what creates 
the right, is the reservation. 
So, I'm suddenly waki~g up here and realizing 
I have got in this case the very issue that you 
didn't face in the first decree in the Yakima and 
is now coming back to haunt us. This is why I have 
got some problems here. 
MR. VEEDER: Well, Your Honor, I would be 
delighted to discuss what they call the Kittitas-
Sunnyside-Rosa decree. That, of course, is a 
stipulated arrangement under very specific circum-
stances. 
THE COURT: Yes. 
MR. VEEDER: But I reiterate and reaffirm 
that if Your Honor wants me to brief the subject 
of whether it is possible to proceed in this manner 
with the parties before this Court and have a 
complete adjudication, I would be glad to undertake 
it and do it. 
THE COURT: I think we are too far down in 
this case to do it. I rec~gnize that, but I 
certainly have some misgivings about the result 
that we may end up with when, in essence, we 
piecemeal a water problem on a given territory. 
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MR. VEEDER: Your Honor 
THE COURT: But maybe I can't do anything 
about it. 
MR. VEEDER: Your Honor, may I respectfully 
submit, it is not piecemeal. We can come up with 
a quantity of water and we can come up with the 
people who have claims to it in this lawsuit. I 
submit that the Waltons have no claim to anything 
out of Omak. 
THE COURT: Well, you are assuming something 
that we are still going to decide in this case. 
MR. VEEDER: Well, if they have a right 
to use of water at all, and I deny they have, then 
they have a right to participate in the natural 
affluent that is coming into the system from Omak 
Creek and they have nothing more and I tried to 
make an offer today on 38 and then I backed off 
because I didn't think it was worth the struggle 
at that time, but they went in and applied for an 
application in the State of Washington and it was 
denied. Why? Because they were not part of the 
system and because it would have opened up an 
entirely new issue because there was no water 
available. 
Now, I am going to offer that again on the 
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25th of April, because I think it is important to 
get that in here. 
THE COURT: Counsel, what is right or 
fair or equitable about a situation where the Tribe, 
having the Winters rights by their decision can move 
water from the Omak River down into the field in 
the No Name -- because to them it is all a unit, 
but by failing to do so or by deciding not to do so 
for reasons that they have of their own, maybe they 
can deprive Mr. Walton of water when they have access 
to water for the same territory? Now, what is right 
about that? 
MR. VEEDER: Well, Your Honor, I submit in 
this regard, that we are now viewing people who own 
a-llotments that are not part of the Omak System who 
are saying the only source of water we have is No 
Name Creek and that is the situation in regard to 
the Peters property and in regard to the Sampson 
properties on 901 and 903. 
THE COURT: I am aware of your contention 
and maybe you are right. I am just expressing some 
concern that I really have about where this analysis 
of a water right on Indian reservation leads us, 
but --
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difference between this and the section of land 
or any other property that is independently claimed 
by parties throughout the reservation. 
THE COURT: Well, I guess we won't solve 
it today, so gentlemen, the case is recessed. I 
guess we can start at 9:00 on the morning of the 
25th of April. That is on a Tuesday morning. 
Court will be in recess. 
THE BAILIFF: All rise. This court 
stands adjourned. 
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